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STATEMENT OF QUESTION PRESENTED 


Where two separately owned and adjoining buildings are 


served 


by a party wall and, after the partial razing of one of the buildings, the 


wall is found to be in an unsafe condition, such unsafe condition 


having 


existed prior to and not having been caused by any razing operation, is 


not the District of Columbia, after notice to the owners of the two 


properties to make safe the wall and their refusal so to do, required, 


by District of Columbia Code, 1951, § 5-501, et seq., to make the wall 


safe by repairing or rebuilding the same and apportion the cost and assess 


the amounts thereof against the properties involved? 
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BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


This is an appeal from a judgment of the United States District 
Court for the District of Columbia granting appellees, plaintiffs below, 
declaratory and injunctive relief against the appellants, defendants below 
(J.-A. 92). | 


The judgment was entered March 9, 1960 (J.A. 92) and notice of 
appeal was filed-April 8, 1960 (J.A. 93). Jurisdiction of the United 
States District Court for the District of Columbia was invoked under 
§ 11-306, D. C. Code, 1951. This Court has jurisdiction under 28 
U.S. C., $1291. 


STATEMENT OF THE CASE 

The appellees, John B. and Hazel H. Wentworth, hereinafter re- 
ferred to as the "Wentworths,'’ commenced in the court below an action 
for declaratory, injunctive and other relief (J.A. 1-10) against appellants, 
hereinafter referred to as the "District," and also against the First 
Baptist Church of the City of Washington, D. C., hereinafter referred to 
as the "Church." | The Wentworths sought specifically to have declared 
null and void a notice issued by the District directing them and the Church 
to raze or repair a party wall (J.A. 10). 

The Wentworths are owners of premises known as 1632 O Street, 
N. W., and the Church is the owner of premises known as 1628 O Street, 
N. W. Between the two properties and serving each of them was the 
party wall involved (J.A. 11-15; Exhibit A). 

The Church having obtained, on May 22, 1958, permission from 


the District to raze its building, preliminary operations were commenced. 


Shortly thereafter it was reported to the District that the east wall of the 


Wentworths' property (which was the west wall of the Church's property) 
was in an unsafe condition (J.A. 48; Exhibit 1-B), and on June 18, 1958 
the Wentworths were served with a notice to correct the “dangerous and 
unsafe condition" (J.A. 49; Exhibit 1-C). Thereafter a question was 
raised as to whether the wall between the two properties was a party wall 
and, pending the resolution of the question, the Church was, on Septem- 
ber 10, 1958, directed to discontinue its razing operations (J.A.| 50, 51; 
Exhibits 1-D, 1-E). On the same day the Wentworths were again served 
with notice to correct the "dangerous and unsafe" condition of the wall 
(J.A. 52; Exhibit 1-F). 
The Wentworths insisted that the wall in question was a party wall, 
questioned the determination that such wall was ina dangerous or unsafe 
condition, and requested the District to appoint, pursuant to § 5-502, 
D. C. Code, 1951, a Board of Survey (J.A. 53-54; Exhibit 1-G). Two 
Boards were appointed, one for each property. Each consisted of three 


disinterested persons, one appointed by the District, one by. the jowner or 


owners, and the third chosen by these two,(J.A. 53-56, 57; Exhibits 1-G, 


1-H, 1-J). The function of the Boards of Survey was to determine the con- 
dition of the “east party wall” of the Wentworths' property andthe “west 
party wall” of the Church's property (J. A. 56; Exhibit 1-1). 
The Boards of Survey reported jointly on December 6, 1958 that 
the wall between the property of the Wentworths and that of the-Church 


was a party wall and that it was unsafe (J.A. 58-61; Exhibit 1-K). 

On December 22, 1958 the District directed, pursuant to §5-508, 
D. C. Code, 1951,.that the Wentworths and the Church make the wall 
safe (J.A. 62-66; Exhibit 1-L). -Enforcement of the directives was held 
in abeyance while the parties attempted to reach an agreement respecting 
their relative responsibilities for the repair or razing of the wall and, 
when it appeared that they. could not agree, the Boards of Survey, were 
reconvened (J.A. 69-71; Exhibit 1-N). Thereafter the Boards of Survey 

_again reported jointly confirming the substance of the prior report 
(J.A. 69-71;. Exhibit 1-N). 

On November .6, 1959 the Wentworths.and the Church were again 
served with notice to repair or remove. the wall and they were each warn- 
ed that, upon their failure so to do, the District would, as required by 
§5-503, D. C. Code, 1951, perform the work and assess the cost thereof 
upon the lots involved (J.A. 71-78; Exhibit 1-0). The Wentworths then 
commenced the action described above and, with the complaint, filed a 
motion for a temporary restraining order (J.A. 30). 

The motion for a:temporary restraining order was denied without 
prejudice to. the Wentworths' right to file a motion for a preliminary in- 
junction (J.A. 30). | The Wentworths did not file a motion for a prelimi- 


-nary injunction. . They did, however, as did also the District, file.a 


motion for summary judgment (J..A. 79). The trial court denied the 


District's motion and, in granting the Wentworths' motion for summary 
' judgment, said: 


The Court is of the opinion that the controlling 
procedure under the circumstances of the instant 
case is found in Article 309 of the District of Columbia 
Building Code and that the notice and demand dated 
November 6, 1959 which is the subject of the pending 
action, is unauthorized. District of Columbia v. 
Mattingly, 28 Appeals Cases, District of Columbia, 
176." 

(J.4. 90) 


On March 9, 1960 judgment was entered in accordance with the 


opinion 1 and this appeal followed. 


STATUTES INVOLVED 
Act of March 1, 1899, 30 Stat. 923, ch. 323, $1, as amended by 
the Act of April 5, 1935, 49 Stat. 105, ch. 41, §1(D. C. Code, 1951, 
Chapter 5, $5-501 et seq. ): 
"Chapter 5. -- UNSAFE STRUCTURES 
"§5-501. If in the District of Columbia any build- 
ing * * * shall, from any cause, be reported unsafe, 


the inspector of buildings shall examine such structure 
* * * and if, in his opinion, the same be unsafe, he shall 


1 Not disposed of by this judgment were issues between the Went- 
worths and the Church (J.A. 90-92). See, in this connection, The First 


Bapist Church of Washington, D. C. v. John B. Wentworth, et al., No. 
, 931 in this Court. Remaining to be posed of are issues between 


the District and the Church (J.A. 31, 36-39). 


immediately notify. the owner, agent, or other 
persons having an interest in said structure * * * 
to cause the same to be made safe and secure, or 
that the/same be removed, as may be necessary. 
The person or persons so notified shall be allowed 
until 12'o'clock noon of the day. following the 
service of such notice in which to commence the 
securing or removal of the same; and he or they 
shall employ sufficient labor to remove or secure 
the said building * * *. 


*§5-502. When the public safety does not, in 
the judgment of the inspector of buildings, demand 
immediate action, if the owner, agent, or other 
party interested in said unsafe structure * * *, 
having been notified, shall refuse or neglect to com- 
ply with the requirements of said notice within the 
time specified, then a careful survey of the premises 
shall be made by three disinterested persons, one 
to be appointed by the commissioners of the District 
of Columbia, one by the owner or other person 
interested, and the third to be chosen by these two, 
and the'report of said survey shall be reduced to 
writing, and a copy served upon the owner or other 
interested party; and if said owner or other interest- 
ed party refuse or neglect to appoint a member of 
said board of survey within the time specified in 
said notice, then the survey shall be made by the 
inspector of buildings and the person chosen by the 
commissioners, and in case of disagreement they 
shall choose a third-person, and the determination 
of a majority of the three so chosen shall be final. 


*§'5-503. | Whenever the report of any such 
survey shall declare the structure * * * to be unsafe, 
or shall state that structural repairs should be made 
in order to place the said structure * * * in a fit con- 
dition for further * * * use, and the owner or other 
interested person shall for ten days neglect or re- 
fuse to cause such structure * * * to be taken down 
or otherwise tobe made safe, the inspector of build- 
ings shall proceed to make such structure * * * safe 


or remove the same. *** The inspector of 
buildings shall report the cost and expense of said 
work to the commissioners of the said District, 
who shall assess the amount thereof upon the. lot 
or ground whereon such structure * * * stands, or — 
stood * * * and unless the said assessment is paid | 
within ninety days from the service of notice there- | 
of on the agent or owner of such property, the same | 
shall bear interest at the rate of 10 per centum per | 
annum from the date of such assessment until paid, | 
and shall be collected as general. taxes are collect- | 
ed in said District; but said assessment shall be 
without prejudice to the right which the owner may 
have to recover from any lessee or other person | 
liable for repairs." 


REGULATION INVOLVED 


Building Code of the District of Columbia: 


"Article 309-03. -- Treatment of Party Walls 
Involved in Razing Operations. 


* * * 


"e, In the event that any building or other 
structure, which is enclosed on one or more sides 
with a party wall or party walls, is wholly or partially 
removed, razed or demolished, and any, such party 
wall or party walls left standing and exposed are in 
the opinion of the Director of Licenses .and Inspections 
unsafe or dangerous for any reason, thenin that | 
event, the owner of the building being removed, raz- 
ed or demolished shall, with respect to such party | 
wall or party walls or any portion thereof that may | 
be deemed by the Director of Licenses and Inspections 
to be unsafe or dangerous, either remove.and re- 
construct the.same, or anchor, brace,.or buttress 
the same, and do all other necessary work to enclose 


properly the building or other structure left standing. 
*x* &TT 


STATEMENT OF POINTS 

1. The trial court erred in declaring to be without authority in 
law and, therefore, null and void, the notice and demand dated November 
6,. 1959 and served by appellants upon appellees. 

2. The trial court erred in holding that Title 5, Chapter 5, 
D. C. Code, 1951, was not available for the collection of the costs and 
expenses of work performed by.the District of Columbia pursuant to its 
provisions. 

3.. The trial court erred in enjoining the collection as a tax 


against appellees" property. the costs and expenses of work performed by 


appellants pursuant to $5-503,.D. C. Code, 1951. 


SUMMARY OF THE ARGUMENT 

Since it is undisputed that the wall between the Wentworths’ proper- 
ty and the property of the Church was a party wall and that such wall was 
in an unsafe condition, the provisions of the "Unsafe Structures Act" 
$5-501,.et seq., were controlling. Under the circumstances, the. trial 
court was manifestly in error in declaring to be. null and void the notice 
and demand, under'date of November 6, 1959, served upon the Wentworths 
as required by such Act, and in enjoining the District from any further 
proceedings against the Wentworths' property pursuant to such notice and 


demand. 


ARGUMENT 


Because the wall involved was in an unsafe 

condition, _the District was panes after 
proc es presc. by the " e 
Structures Act," to correct such condition. 


eee ee 


The purpose of the "Unsafe Structures Act," 85-501, et seq., 


D. C. Code, 1951, is to secure the public safety by requiring that 
dangerous structures be made safe or removed. In this connection, the 
Congress has provided simple, orderly and eminently fair procedures. 
Thus, by §5-501, provision. is made for an inspection by the Inspector of 
Buildings of structures reported to be unsafe and, if in his opinion, any 
such structure.is unsafe, notice is served upon the owner, agent or other 
person having an interest therein to make safe and secure the structure 
or to remove it. 
Section 5-501 provides also that, when the public safety requires 
immediate action, the Inspector of Buildings may proceed forthwith to 
make safe the structure. 
‘Section 5-502 provides: 
"* * * [I]f the owner, agent, or other party 
interested in said unsafe structure or excavation, 
having been notified, shall refuse or neglect to 
comply with the requirements of said notice with- 
in the time specified, then a careful survey of the 
premises shall be made by three disinterested 
persons, one to be appointed by. the commissioners 


of the:District of Columbia, one by. the owner or 
other person interested, and the third to be chosen 


by these two, and the report of said survey 
shall be reduced to writing, and a copy served 
upon the owner or other interested party * * *." 

It is then provided by §5-503, supra, that if the Board of Survey 
reports that the structure is unsafe and the owner or other interested 
person shall, after notice and demand, neglect or refuse to make safe the 
structure,. the Inspector of Buildings shall do so and shall report the cost 
or expense involved to the Commissioners of the District of Columbia who 
shall assess such amount upon the lot or ground on which the structure 
stands or stood. 

In this case it is undisputed in the record that the party wall be- 
tween the Wentworths' property and the property of the Church was in an 
unsafe and dangerous condition. The report of the Board of Survey, 
appointed pursuant to §5-502, supra (J.A. 58-61; Exhibit 1-K), was that: 

"1, Checked the location of,the wall and determined 
the/east face to be approximately 2 inches east 
of the lot line, making it a party wall for the north 
42 feet plus or minus. 
The north portion of the party wall. was apparently 
only 8 inches thick. Interior west face of east 


wall in first story of No. 1632 is unfinished and 


evidently only a 4inch veneer. Steel anchors are 


evident in.rows about 8 feet on center horizontically 


and 5 feet on.center vertically. No headers 
are evident. 

The north portion.of the party wall above the 
roof of No. 1628 is weaving, curved and out of 
plumb. 

The north portion of the party wall as measured 
in the north rooms in the first and second stories 
of No. 1632 was curved and out of plumb. It 


measured 2 5/8 inches in 6 feet out of plumb, to- 


wards the east, for the lower portion.of the wall 


_in the first story and visibly curved back towards 
the west at the ceiling. In the second story the 
wall measured one inch in 4 feet out of plumb, 
towards the east. Above the roof it measured 5 
inches in 6 feet out of plumb towards the. east. 
These measurements were all towards the north 
or street end of the wall. 

Towards the rear of the party portion.of the wall, 
the wall is out of plumb, with the top of the. wall 
about 6 to 8 inches west of bottom of wall at roof 
of No. 1628. 


"6. Towards the rear of the party portion of the wall 


there is a corbelled out chimney. which leans 
west with the wall. 
Towards the rear.of the party portion of the 
wall there is a horizontal joint in the east wall 
of No. 1632 above the roof of No. 1628. There 
is a bulge in the wall near this area and there is 
evidence of old repairs to the wall. Paint is 
visible in these cracks, bulges and repair work 
and itis agreed that the extent of the wrecking 
operations of No. 1628 so far have not caused any 
cracks or damage to the wall. [Emphasis supplied. } 
"St is therefore the joint conclusion of the two Boards of 
Survey that the party wall (the north 42 feet plus or 
minus) between premises No. 1628 and No. 1632 O 
Street, N. W. is in an unsafe condition." (J.A. 11-15, 
25-29; Exhibits A and‘F.) 
That the Wentworths. failed and refused, after notice-and demand 


by the District (J.A. 17-21;. Exhibit C) to make safe or to remove the wall 


is also undisputed in the record. 
From the undisputed facts and the surrounding circumstances as 
thus presented to the trial court it appears without any serious.question 
that the provisions of the "Unsafe Structures Act” should have been per- 


mitted to control. The trial court, however, was of the opinion that the 
"Unsafe Structures Act" was without application. The court then, and 
in reliance upon the authority of District of Columbia v. Mattingly, 28 
App. D. C 176, held that under the facts disclosed the District. was - 


commanded to proceed in accordance with the provisions of Article 309- 


03 (e) of the Building Code and, having refused to do so, . " * * * ‘the notice 
and demand, dated November 6, 1959, caused to be served * * * under 
color of said statute is, accordingly, without authority. in law +e eM 
(J.A. 91-92.) 
In District of Columbia v. Mattingly, supra, Mattingly and one 
Farren were adjoining owners of buildings served by a party wall. Farren 
obtained a permit to raze his building for the purpose of constructing 2 
new building. In the razing process the bases of two chimneys were re- 
moved as a result of which the party wall began to bulge. Farren and 
Mattingly were directed to correct the condition and, .upon their refusal, 
the procedures prescribed by. the "Unsafe Structures.Act, " §5-501,. et 
seq., were followed resulting finally. in the correction of the: condition by 
the District of Columbia and the assessment of the-cost thereof against 
the properties involved. 
The trial. court struck down.the assessment ani this:Court affirmed, 
holding, on the basis of a factual. eiivation different in substantial respects 
from the factual situation here icenented: that the ‘District of Columbia 


was required, under the circumstances, to proceed in accordance with the 
provisions of Article 309-03 (e) of the Building Regulations. In arriv- 

ing at this decision it was pointed out at page 181 of the opinion that the 
report of the Board of Survey " * * * must form the basis of our decision.” 


This Court then discussed the report of the Board of Survey which was in 


substance that the party wall was endangered because of the removal of ; 


the bases of the two chimneys; that if the bases were replaced the wall 
would be sufficient-for its present uses, but would not be sufficient to 
support the weight of a new building which was to replace the building being 
razed by Farren. 
It was observed that there was nothing in the report of the Board 
of Survey which indicated that the wall was unsafe prior to the removal of 
the chimney supports. On the contrary, the indication was.that the re- 
moval of the supports was the sole cause of the unsafe condition. This 
Court concluded from all of this that the responsibility for making the party 
wall safe should have been imposed upon and enforced against the owner 
whose building was being razed. Said the Court at page 184 of the opinion: 
"The District apparently proceeded upon the 

theory that the Act of March 1, 1899, is applicable 

in a case where one of two joint owners of a party 

wall finds the wall insufficient for the purposes of 

a new building and desires its removal * * *. 


"We do not think the act of March 1, 1899, 
applicable to such a case as this, where the wall, 


so far as the evidence discloses, would have been 
sufficient for the purposes for which it was 
erected but for the act of the adjoining owner. 
The District, however, might have proceeded 
under section.74 of the building regulations, which | 
provides: ‘The inspector of baliaings ane, 2epon | 
the application of any building owner or his rized 
agent, examine any party wall; and, if deemed by 

_ said inspector to be defective, out of repair, or other- 
wise unfit for the purpose of new buildings about to be 
erected, such party walls shall be made good or taken 
down by the building owner, as the decision may be.) 
The cost and expense of such repair or removal, _ 
together with the expense of the new wall. or walls — 
erected in lieu thereof, shall be borne and paid ex- | 
clusively by him; * * * and the building owner shall 
also make good all damages occasioned thereby to | 
the adjoining owner or his premises." 


"This section was designed to meet conditions | 
different from those comprehended in the actof 
March 1,.1899. . That act provides a.summary | 
remedy in cases where the public safety is in. re 
This buil re tion is designed to meet: just such 


conditions as ently existed in this case, where 
a wall is insufficient for the support of new 
buildings. The costs, however, ina proceeding 
based upon this building regulation, are.to be paid by 
the party receiving the benefit from the change." 
[Emphasis supplied. ] 


Here, however, nowhere in the record does it appear that the unsafe 


condition of the party wall resulted from any razing operation, nor does it 
appear anywhere in the record that any determination was ever Seede that 
the. wall was sufficient for the uses to which it was then employed or that 
it was the purpose of the Church to use the party wall, when made safe, to 
support a new building. | 


On the contrary, the Board of Survey reported specifically that: 
"7, ** * it is agreed that the extent of the 
wrecking operations of #1628 so far have 
not caused any cracks or damage to the wall.” 


(J. A. 14) 


The Mattingly case is, therefore, distinguishable on its facts, from 


which it follows that the trial court was manifestly in error when, on the 
authority of that case, it held that the "Unsafe Structures Act" was with- 
out application to the factual situation here involved. 

This Court recognized in Mattingly that the "Unsafe Structures 
Act" must control when the public safety is involved. Article 309-03(e) 
of the Building Regulations, even if it had been invoked by the District, 
would not have afforded the public such protection as that provided by the 
Act. This is true because the regulation does not authorize the District 
to make repairs to private property. It provides only for a criminal 
prosecution upon the failure or refusal of an owner to correct an unsafe 
condition on his property. 

The "Unsafe Structures Act" prescribes the procedure to be follow- 
ed in situations such as is disclosed by this record. The Board of Survey 

"was duly appointed in accordance with the requirements of the statute. 

The Board unanimously found that the party wall was unsafe and that such 
condition pre-existed the razing operations of the Church (J.A. 18-14). 
The Wentworths and the Church were then served with notices to make the 


wall safe (J. A. 15-21; Exhibits B & C). In an effort to get the parties 
to resolve amicably their differences, the District patiently withheld 

any action with respect to repairing the wall. After it became apparent 
that the two owners were not proceeding to make the wall safe, the 


District reconvened the Boards of Survey which re-examined a wall 


and found that the unsafe condition previously reported still ae 
(J.A. 23-29; Exhibits E & F). The member of the Board designed by 


the Wentworths, however, refused to participate in the second survey 


and report (J.A. 69; Exhibit 1-N). Thereafter the Wentworths and the 
Church were again notified to make the wall safe (J.A. 62-68; Exhibits 
1-L & 1-M) and, upon their refusal, the District performed the|work, 
apportioned the costs and assessed the amount thereof against the proper- 
ty of the Wentworths and that of the Church. | 
The Congress has provided by §5-503, supra, that any such as- 
sessment shall be collected as general taxes are collected in said 
District. Accordingly, the assessment against the Wentworths' proper- 
ty became, at least for the purposes of collection, a tax, and the Con- 
gress has provided specifically by $47-2410, D. C. Code, 1951, that: 
"[{nJo suit shall be filed to enjoin: the assess- 
ment or collection by the District of Columbia * * * 
of any tax." | 
In any event, the decision of the trial court, if permitted|to stand, 


will manifestly relieve the Wentworths of all responsibility for the cost of 


rebuilding the wall and will impose that responsibility upon the citizens of 
the District of Columbia. Such a result could not have been contemplated 


by the Congress and certainly has no basis in law or equity. 


CONCLUSION 
It is, therefore, respectfully submitted that the judgment of the 
trial court should be reversed with instructions to grant summary judgment 


in favor of the District. 


CHESTER H. GRAY, 
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Assistant Corporation Counsel, .D. C., 
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. JOINT APPENDIX 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


[Filed November 12, 


JOHN B. WENTWORTH and 
HAZEL H. WENTWORTH 
1632 OStreet, N. W., 


Plaintiffs, - 


¥. : Civil Action No.3183-'59 


DISTRICT OF COLUMBIA; ROBERT E. 
McLAUGHLIN, DAVID B. KARRICK, 
and BRIG. GEN. ALVIN C. WELLING, 
as. Commissioners of the District of 
Columbia; J. J. ILGENFRITZ, as 
Director of Licenses and Inspections; 
WILLIAM N. DRIPPS, as Superintendent 
of the Inspection Division; and THE 
FIRST BAPTIST CHURCH OF THE CITY 
OF WASHINGTON, D. C., 2 religious 
society, 16th and O Streets, N. W., 

/ 


Defendants. 


COMPLAINT FOR INJUNCTIVE RELIEF 
Plaintiffs, appearing by their attorney, bring this action 


to restrain 


and enjoin the defendants from their continuing illegal acts and conduct 


against plaintiffs; to require them to perform specific duties and acts pro- 


ae 


vided for by law; and in support of this action allege the following: 

1. This Court has jurisdiction pursuant to the provisions of 
Title Il of the D. C. Code, section 306. The amount in controversy 
exceeds $3,000, exclusive of all costs and interest. 

2. Defendants McLaughlin, Karrick and Welling sued in their 
official capacities as the duly appointed and present Commissioners of 
the defendant District‘of Columbia. As such they are authorized and 
directed, pursuant to Title I of the D. C. Code, section 228, to make 
and enforce building regulations for said District, said rules and regu- 


lations having the same force and effect as if enacted by Congress. 


Defendants Igenfritz and Dripps are sued in their official capacities as 
the duly authorized representatives of the Commissioners, acting as- 
Director of Licenses ‘and Inspections and as Superintendent of the In- 
spection Division, respectively, for the lawful and proper enforcement 
of such building rules and regulations. 

3. Plaintiffs, husband and wife, are and have been at all 
material times the owners by the entirety of premises known as 1632 O 
Street, N. W., in the District of Columbia, in which they reside. .Ap- 
proximately 42 feet of the lower north portion of the east wall of the 
plaintiffs’ building and the west wall of the adjoining building known as 


| 
| 
| 
| 


premises 1628 O Street, N. W., stand as a party wall; and such party 
wall has existed safely to the best of plaintiffs' information and belief, 
for approximately 80 years. | 

4. Defendant Church, a religious society incorporated in the 
District of Columbia pursuant to the provisions of Title 29 of the District 
Code, Chapter 5, is and has been at all material times the owner of 
said premises 1628 O Street, N. W.,. hereinafter referred to as the 
-Church's building. | Upon information and belief, it has at all times had 


knowledge, or should have known, of the existence of the aforesaid party 


wall. | 


5. Prior to the razing carried on by defendant Church as here- 


inafter referred to, said party wall was safe and secure, and plaintifis 
believe it had been so found upon inspection carried out by the District 
within approximately one year prior to said razing operations. | 

6. Onor about May 22, 1958 defendant Church through its agents 
filed with the District Department of Licenses and Inspections its appli- 
cation for a permit to raze its building. Upon information and belief, 
in violation of Article 309-03 (e) of the Building Code of the District of 
Columbia, providing in pertinent part: 


Whenever any party walls, or parts of such walls, 
are.to be left standing,. the proposed method of 


securing all structural elements thereof shall 
be presented with the application for the razing 
permit and shall be approved before the work 
is started. 


the Church's application falsely stated that the razing would not involve 


any party wall. On or about May 23, 1958,.and in reliance upon said 
false application, the District issued an unrestricted razing permit to 
defendant Church. 

7. Upon information and belief, early in June, 1958 defendant 
Church began unlawfully to raze its building and soon thereafter had re- 
moved the roof and a large portion of the upper story; and that on or 
about June 18, 1958 defendant Igenfritz, by his agents, determined that 
the party wall was not in a safe condition, as it then stood with its lateral 
support thus partially removed. Upon information and belief, plaintiffs 
allege that subsequent to this determination, no further razing was per- 
formed by defendant Church insofar as said party wall is involved. 

8. Upon information and belief, relying upon the representations 
made by defendant Church that no party wall was involved, defendant 
Igenfritz by his agents made demand upon plaintiffs, in a letter dated 
September 10, 1958, that they proceed to remedy within 3 days said unsafe 
condition, pursuant to the provisions of the D. C. Building Code, Article 
101-05 (Act of Congress approved March 1, 1899, as amended; Title.5, 


D. C. Code, Sections 501-505). 
9. Inorder to resolve the dispute over the existence of ithe party 

wall, plaintiffs agreed to and participated in the formation of boards of 

survey for the respective premises; and by joint report, dated Decem- 

ber 6, 1958, the survey boards found, in pertinent part, that the wall 

was a party wall and that it was in an unsafe condition. A true |\copy of 


said report is attached hereto and made part hereof as Exhibit A. 

10. By-letter, dated December 22, 1958, defendant Dripps, 
claiming authority pursuant to the.Act of March 1, 1899, hereinbefore 
referred to, made demand upon plaintiffs that they "make the party wall 
safe within 10 days from the date of receipt of this letter." In|default 


| 
| 


of compliance by plaintiffs, defendant Dripps stated that the necessary 


repairs would be performed by the District of Columbia and "the cost 
assessed against the lot or lots upon which the structure stands. " 
Plaintiffs have been informed that a similar letter was forwarded by de- 


fendant Dripps to defendant Church. A copy of the letter addressed to 


plaintiffs is attached and made part hereof as Exhibit B. | 

11. Upon receipt of Exhibit B, plaintiffs protested to defendant 
Dripps that his demand upon them and threatened action pursuant to the 
provisions of said Act of Congress were unlawful, on the ground that said 


statute was not applicable to party walls or the circumstances of the un- 
lawful razing carried out by defendant Church. Plaintiffs also directed 
the attention of defendant Dripps to the provisions of Article 309-03(e) of 
the Building Code, and demanded that he, acting on behalf of the District 
of Columbia and its Commissioners, enforce said regulation insofar as it 
specifically provides: 


In the event that any building or otler structure, which 
is enclosed on one or more sides with a party wall or 
walls, is wholly or partially removed, razed or 
demolished, and any such party wall or party walls left 
standing and exposed are in the opinion of the Director 
of Licensés and Inspections unsafe or rous for an 
reason, then in that event, the owner of the building be- 
ing removed, razed or demolished shall, with respect to 
such party wall or party walls or any portion thereof that 
may be deemed by the Director of Licenses and Inspections 
to be unsafe or dangerous, either remove and reconstruct 
the same, or anchor, brace or buttress the same, and 
do all other necessary work to enclose properly the build- 
ing or other structure left standing. 


12. Plaintiffs, defendant Church and defendant Dripps thereafter 


conferred on several occasions about the dispute. On or about July 28, 


1959, having determined from periodic inspections that there had been no 


movement in the party wall since razing had been halted, defendant Dripps 
advised the parties: that defendant Church could proceed with the razing of 
its building, in accordance with safeguards prescribed by the District 


pursuant to the provisions of Article 309-03 of the Building Code, herein- 


before referred to: By letter, dated July 28, 1959, defendant Dripps con- 
firmed this oral advice to plaintiffs and defendant Church. A copy of 
this letter is attached and made part hereof as Exhibit C. 


13. By letter, dated August 11, 1959, addressed to defendant 


Dripps defendant Church refused to continue with the razing in accordance ...: . 


with defendant Dripps’ instructions, as set forth in Exhibit C. A copy of 
defendant Church's letter is set forth and made part hereof as Exhibit D. 
14. By letter dated September 15, 1958 defendant Dripps gave 
notice to plaintiffs of his intention to "reconvene" the boards of survey 
heretofore referred to, as a preliminary to further action under the Act 
of March 1, 1899,.as amended. A copy of this letter of September 15, 
1958 is attached and made part hereof as Exhibit E. 
15. Plaintiffs refused to take part in the procedure proposed by 
defendant Dripps, presuming to act under color of the aforesaid | Act of 
March.1, 1899, on the previously stated grounds of its unlawfulness and 
inapplicability. They also demanded that he proceed, on behalf|of the 
District and the Commissioners, to enforce the clear provisions of 
Article 309-03 of the Building Code, hereinbefore referred to, against 
defendant Church. 
16. On November 6, 1959, plaintiffs were served with a letter 
signed by defendant Dripps,. bearing that date, in which the unlawful de- 


mands previously made upon them in defendant Dripps' letter of December 
22, 1958 (Exhibit B), and thereafter abandoned by him, were renewed. A 
copy of said letter of November 6, 1959 is attached and made part hereof 
as Exhibit F. Plaintiffs believe that a similar letter was delivered to de- 
fendant Church on the same day, 

17. On November 6, 1959, at the time said letter was served 
upon plaintiffs, they were also orally advised by defendants Igenfritz and 
Dripps, that unless plaintiffs complied with said demands within 10 days 
(November 16, 1959),' said defendants on behalf of the District and its 
Commissioners would immediately undertake whatever work they con- 
sidered necessary and assess.a then undetermined portion of the cost 
against plaintiffs’ lot, under color of the provisions of the aforesaid Act of 
March 1, 1899, as amended. 

18. Said demands and threatened action are unlawful, and unless 
enjoined will cause plaintiffs great and irreparable injury. The failure 
of plaintiffs to comply with said unlawful order subjects them to the threat 
of criminal and civil penalties provided for by regulation and statute, un- 
less said demands are declared to be unlawful and the notice and order of 
November 6, 1959 vacated and nullified. The unlawful Acts and orders 


of the defendants have interfered with plaintiffs’ right to peaceful possession 


and enjoyment of their prope rty and have occasioned them great expense. 


19. The party wall, although out of plumb, was safe and secure 


prior to the unlawful razing carried on by defendant Church, as evidenced 


by the inspections carried out by the District prior to said razing and by 
the lack of movement in the party wall since the razing has. been halted. 
Upon information and belief, the party wall is presently. in a safe con- 
dition,. and the sole threat to the safety of the wall has been occasioned by 
the unlawful partial removal by defendant Church of the wall's transverse 
supports, and its further removal of such supports. . 
20. Plaintiffs' building has at all times been maintained in good 
repair. Upon information and belief, defendant Church and its prede- 
cessor owners have failed to maintain the Church's building in good repair, 
and as aresult the transverse walls of its building have been allowed to 
decay and sag, causing whatever damage has heretofore been occasioned 
to the party wall. 
21. Defendant Church is presently maintaining upon its premises 
a partially razed, open structure in which vagrants congregate amd in 
which at least one fire of incendiary origin has been observed. Said 
partially razed structure constitutes a dangerous public nuisance, and 
defendants are lawfully required to remove and to cause to be removed, 
said nuisance, with proper and necessary safeguards and repairs to the 
party wall in accordance with the provisions of Article 309-03 of|the Build- 


ing Code. 

22. Defendant'Church has on or about November 9, 1959, upon 
demand by the District provided temporary shoring to support the unrazed 
portion of its building, and plaintiffs have been advised by defendant 
Dripps that the condition of the party wall presents no imminent danger. 

WHEREFORE plaintiffs pray for the judgment, decree and order 
of this Court temporarily restraining and permanently enjoining the de- 
fendants District of Columbia, McLaughlin, Karrick, Welling, Igenfritz 


and Dripps from f urther proceedings against plaintiffs under their notice 


and order of November 6, 1959; nullifying said notice and order as in- 


valid and illegal when issued; directing all defendants to remove, and to 
cause to be removed, expeditiously the partially razed structure now 
maintained by defendant Church on its premies, with proper and necessary 
safeguards and repairs to the party wall, in compliance with the pro- 
visions of Article 309-03 of the D. C. Building Code; together with such 
other and further relief to which plaintiffs may be entitled, including 
damages, reasonable attorney fees and costs. 


/s/ Alexander Boskoff 
Alexander Boskoff 


VERIFICATION 


District of Columbia, ss: 
John B. Wentworth, having been duly sworn, states that Iam a 


plaintiff named in this action; that I have read the foregoing complaint; 
and that the allegations of fact contained therein are true, and those 
matters stated to be upon information and belief I verily believe to] be true. 


/s/.John B. Wentworth 
ohn 5. Wentwor 


Subscribed and sworn to before me this 12 day of November, 1959. 
/s/ Cecil V. Maudlin 


_—_[_ SL 


Notary Public 
My Commission expires: 9/14/63. 


(EXHIBIT A) 


Washington, D. C. 
December 6, 1958 


Mr. Charles W. Hart 

Hearing Officer and Executive Secretary 

Board of Appeals and Review 

Government of the District of Columbia 

Washington, D. C. 

Subject: Joint report of Boards of Survey re premises located at ; 
1628 and 1632 O Street, N. W., Washington, D..C. 

References: (a) Letter dated October 23, 1958, and signed by |Mr. 

Hart, appointing Carl C. Hansen as the District 


member of a Board of Survey to determine if the 


west party wall of premises 1628 O Street, N! W. 


is in a safe condition. 

Letter dated October 23, 1958, and signed by Mr. 
Hart, appointing Carl C. Hansen as the District 
member of a Board of Survey to determine if the 
east party wall of premises 1632 O Street, N. Ww. 

is in a safe condition. 

Letter dated October 24, 1958, and signed by Mr. 
Iigenfritz, Director, Department of Licenses and 
Inspections, notifying the District member of the 
Boards of the designation of Mr. B. F. Locraft 

as the representative of the owners af 1628 O 

Street and Mr. A. J. Scullen as the representative 
of the owners of 1632 O Street. 

Letter dated November 8, 1958, and signed by Carl 
C.'Hansen, notifying the Department of Licenses and 
Inspections of the appointment and acceptance of Mr. 
Ted Englehardt, AIA , as the third member of each 
Board. 


Dear Mr. Hart: 


The Boards of Survey being duly charged and constituted have held 


joint meetings at the site on November 7, 1958, and at the office of Mr. 


Englehardt on December 4, 1958. 
The findings of the Boards are as follows: 
1. Checked the location of the wall and determined the eas 


_ face to be approximately 2 inches east of the lot line, 


making it a party wall for the north 42 feet plus or minus. 
The north portion of the party wall was apparently only) 8 
inches thick. Interior west face of east wall in first story 
of No. 1632 is unfinished and evidently only a 4 inch veneer. 
Steel anchors are evident in rows about 8 feet on center 
horizontally and 5 feet on center vertically. No headers 
are evident. 
The north portion of the party wall above the roof of No. 1628 
is weaving, curved and out of plumb. 
The north portion of the party wall as measured in the| north 
rooms in the first and second stories af No. 1632 was curved 
and out of plumb. It measured 2 5/8 inches in 6 feet out of 
plumb, towards the east, for the lower portion of the wall 

in the first story and visibly curved back towards the west 

at the ceiling. In the second story the wall measured one 
inch in 4 feet out of plumb, towards the east. Above |the 


roof it measured 5 inches in 6 feet out of plumb towards the 


east. These measurements were all towards the north or 

street end of the wall. 

Towards the rear of the party portion of the wall, the wall 

is out of plumb, with the top of the wall about 6 to 8 inches 

west of bottom of wall at roof of No. 1628. 

Towards the rear of the party portion of the wall there is a 

corbelled out chimney which leans west with the wall. 

Towards the rear of the party portion of the wall there is a 

horizontal joint in the east wall of No. 1632 above the roof of 

No. 1628. ‘There is a bulge in the wall near this area and 

there is evidence of old repairs to the wall. Paint is visible 

in these cracks, bulges and repair work and it is agreed that 

the extent of the wrecking operations of No. 1628 so far have 

not caused any cracks or damage to the wall. 

It is therefore the joint conclusion of the two Boards of Survey that 

the party wall (the north 42 feet plus or minus) between premises No. 1628 
and No. 1632 O Street, N. W. is in an unsafe condition. 


Respectfully submitted, 


Board of Survey, 1628 Oo Street, N. W. Board of Survey, 1632 O Street, N.W. 


/s/ Bernard F. Locraft /s/ A. J. Scullen 
B. F. Locratt A. J. Scullen 


/s/ Ted Engilehardt 
Ted Englehar 


/s/.Carl C..Hansen 
arl C. Hansen. 


(EXHIBIT B) 


John B. and Hazel H.. Wentworth 
1632 - O Street, N. W. 
Washington, D. C. 


Dear Sir and Madam: 


/s/ Ted Englehardt 
Ted Englehardt 


/s/ Carl. C. Hansen 
arl C. Hansen 


* * 
December 22, 1958 


Re: Party wall between 1628 
1632 - O Street, N. W. 


Attached are copies of the report dated December 6, 1958 submitted 


by the Boards of Survey, appointed by the owners and the District of 


Columbia under provisions of the Act.of Congress approved March 1, 1899, 


as amended April 5, 1935 (30 Stat. 923, 49 Stat. Part 1, 105), and 


Reorganization Order No. 55, Part VIII dated June 30, 1953, which report 


declares that the party wall between 1628 and 1632 - O Street, N. |W. is 


in an unsafe condition. 


The Act of Congress referred to above states in Section 3: 


"Whenever the report of any such survey shall declare the 


structure or excavation to be unsafe, or shall state that 
structural repairs should be made in order to place the said 
structure or excavation in a fit condition for further occu- 
pancy or use, and the owner or other interested person shall 


for ten days neglect or refuse to cause such structure or ex- 
cavation to be taken down or otherwise to be made safe, the 
inspector of buildings shall proceed to make such structure 
or excavation safe or remove the same. After the expiration 
of the ten days in which the owner or other interested person 
is given to make the structure or excavation safe, or to be 
taken down or removed, the owner or other interested person, 
having failed to comply with the provision of the report of 

the board of survey, shall not enter, or cause to be entered, 
the premises for the purpose of making the repairs ordered, 
or razing the building, as the case may be; or in any other 
way to interfere with the authorized agents of the District 

of Columbia in making the said structure or excavation safe, 
or in removing same, without having first obtained the written 
consent of the Commissioners of the District of Columbia or 
their duly authorized representatives. The inspector of 
buildings shall report the cost and expense of said work to the 
Commissioners of the said District, who shall assess the 
amount thereof upon the lot or ground whereon such structure 
or excavation stands, or stood, or was dug, and unless the 
said assessment is paid within ninety days from the service 

of notice thereof on the agent or owner of such property, the 
same shall bear interest at the rate of 10 per centum per annum 
from the date of such assessment until paid, and shall be 
collected as general taxes are collected in said District; but 
said assessment shall be without prejudice to the right which 
the owner may have to recover from any lessee or other per- 
son liable for repairs." 


Accordingly, you are directed to make the party wall safe within ten 
days from the date of receipt of this letter; either by repair and rebuilding 


so that the wall is of proper thickness for its height, properly tied and 


bonded, and reasonably plumb; or to remove the wall in its entirety as well 


as any structure or building which would be made unsafe by the removal of 


the party wall. 


You will note that the law provides that after the expiration of the ten 
day period in which you are required to complete the above work and you 
have failed to do so, you are prohibited by law from entering the premises 
for the purpose of repairing or removing the party wall without first ob- 
taining the written permission of the Commissioners of the District of 
Columbia, or their authorized agents, in which event the work will be per- 
formed by the District of Columbia and the cost then will be assessed against 
the lot or lots upon which the structure stands. 


Very truly yours, 


/3/ William N. Dripps 


WILLIAM N. DRIPPS 
Supt. , Inspection Division 
WND:ew 
cc- The First Baptist Church 
1326 - 16th Street, N.W. 
Washington, D. C. 


(EXHIBIT C) 


* * 


July 28, 1959 


Mr. John B. Wentworth 
c/o Mr. Nathan H. David 
Pennsylvania Building 
425 - 13th Street, N. W. 
Washington, 4, D. C. 


The First Baptist Church 
c/o Mr. Alvin O. West 
1411 K Street, N. W., Room 300 
Washington 5, D. C. 
Re: Party Wall at 1628-1632 O St., N. W. 
Gentlemen: 

This letter will supplement and confirm the discussion in my office 
between you, your counsels, and the undersigned at which a tentative course 
of action was proposed and discussed. 

Continuing inspections of the party wall by representatives of this 
Department have revealed that no movement beyond that originally discover- 
ed in June 1958 has occurred. It is presently my opinion, therefore, that 
razing of the building at 1628 O Street, N. W. may proceed if accomplished 
in a careful, workmanlike manner under competent supervision. 

In view of this, [it is proposed that the First Baptist Church submit 
plans, plat, and application to this office to continue to raze the building at 
1628 O Street, N. W., 'the plans to show clearly the method proposed to 


protect and waterproof the party wall between 1628 O Street and 1632 O 


Street, all in accordance with Article 309-03 of the D. C. Building Code, 


pertinent parts of which are quoted here for your information: 
a. Whenever any building or other structure is altered, 
changed, razed|or demolished so as to expose any party wall 


which forms a part of the building or other structure being 


altered, changed, razed or demolished, the owner of the 
building or other structure upon which any of the aforesaid 
operations are being performed shall repair and restore all 
flashing on any adjoining property which has been broken or 
damaged during any such operations, and shall remove from 
the exposed side of any such party wall any and all plaster 
and other material not commonly used for exterior construc-~ 
tion and shall properly fill all holes. He shall also install 
such new flashing as may be required to protect and vertical 
joints exposed by his demolition operations. 
b. A masonry party wall exposed by razing operations 
shall, as the various sections of such wall become exposed) 
to the weather, have each such section protected from 
damage by rain or snow. If the razed building is to be 
replaced by a building which will entirely protect.those 
portions of the party wall exposed to the weather, with the 


construction of said replacement building to be commenced 


within sixty (60) days from the date of such exposure, the 


exposed portions of the wall may be protected from weather 
damage by tarpaulins, waterproof paper, or such other 


temporary means as may be approved by the Director of 


The First Baptist Church 
c/o Mr. Alvin O. West 
1411 K Street, N. W., Room 300 
Washington 5, D. C. 
Re: Party Wall at 1628-1632 O St., N. W. 
Gentlemen: 

This letter will supplement and confirm the discussion in my office 
between you, your counsels, and the undersigned at which a tentative course 
of action was proposed and discussed. 

Continuing inspections of the party wall by representatives of this 
Department have revealed that no movement beyond that originally discover- 
ed in June 1958 has occurred. It is presently my opinion, therefore, that 
razing of the building at 1628 O Street, N. W. may proceed if accomplished 


in a careful, workmanlike manner under competent supervision. 


In view of this, |it is proposed that the First Baptist Church submit 


plans, plat, and application to this office to continue to raze the building at 


1628 O Street, N. W..,/ the plans to show clearly the method proposed to 
protect and waterproof the party wall between 1628 O Street and 1632 O 
Street, all in accordance with Article 309-03 of the D. C. Building Code, 
pertinent parts of which are quoted here for your information: 
a. Whenever any building or other structure is altered, 
changed, razed or demolished so as to expose any party wall 


which forms a part of the building or other structure being 


altered, changed, razed or demolished, the owner of the 
building or other structure upon which any of the aforesaid 
operations are being performed shall repair and restore all 
flashing on any adjoining property which has been broken or 
damaged during any such operations, and shall remove from 
the exposed side of any such party wall any and all plaster 
and other material not commonly used for exterior construc- 
tion and shall properly fill all holes. He shall also install 
such new flashing as may be required to protect and vertical 
joints exposed by his demolition operations. 
b. A masonry party wall exposed by razing operations 
shall, as the various sections of such wall become exposed 
to the weather, have each such section protected from 
damage by rain or snow. If the razed building is to be 
replaced by a building which will entirely protect.those 
portions of the party wall exposed to the weather, with the 


construction of said replacement building to be commenced 


within sixty (60) days from the date of such exposure, the 


exposed portions of the wall may be protected from weather 
damage by tarpaulins, waterproof paper, or such other 


temporary means as may be approved by the Director of 


Licenses and Inspections. Such temporary protection shall be 
maintained in aiweatherproof condition. If construction of the 
replacement building is not scheduled to begin within sixty (60) 
days from the date of the exposure of the party wall to weather 
damage, or if such construction has not begun within sixty (60) 
days from the date of such exposure, the exposed wall shall 

be cleaned, any holes therein filled, the joints therein pointed, 


and the portions of such wall exposed to weather damage shall 


be waterproofed with cement plaster not less than 3/4 inch 


thick applied in| two coats, or be waterproofed in any other 
manner found by the Director of Licenses and Inspections to be 
standard practice in the building construction industry. If the 
exposed portion of a party wall is not covered entirely by a 
replacement building, or is not to be so covered, then such 
portions of the exposed wall as will not be covered by the re- 
placement building shall be cleaned, holes filled, joints pointed, 
and be permanently waterproofed in the manner set forth above. 
e. In the event that any building or other structure, which 
is enclosed on one or more sides with a party wall or party walls, 
is wholly or partially removed, razed or demolished, and any 


such party wall or party walls left standing and exposed are in 


| 
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the opinion of the Director of Licenses and Inspections unsafe or 
dangerous for any reason, then in that event, the owner of the 
building being removed, razed or demolished shall, with re- 
spect to such party wall or party walls or any portion thereot 
that may be deemed by the Director of Licenses and Inspections 
to be unsafe or dangerous, either remove and reconstruct the 


same, or anchor, brace, or buttress the same, and do all | 


other necessary work to enclose properly the building or other 


structure left standing. Whenever any party walls, or parts 

of such walls, are to be left standing, the proposed method of 

securing all structural elements thereof shall be presented with 

the application for the razing permit and shall be approved before 

the work is started. _ Drawings, sketches and descriptions shall :i07 1. 

clearly establish the jointuse of the wall as a party wall by the 

adjoining property owners or shall show the location of lot lines 

in relation to the party walls involved in the demolition work. 

When: the work is..completed a final inspection will be made, and if the 

work is satisfactory to this office the outstanding notices to each party will 


be cancelled. | 


_Very truly yours, 
/s/ William N.. Dripps 
WILLIAM N. DRIPPS 
Supt., Inspection Division 


| 
| 
| 
| 


(EXHIBIT D) 
* * 
August 11, 1959 
Mr. William N. Dripps 
Superintendent 
Inspection Division 
Department of Licenses and Inspections 
District Building 
Washington, D. C. 
Dear Mr. Dripps: 

In view of the finding by the Boards of Survey last December that 
the wall between 1628 and 1632 O Street, N. W., is unsafe, our engineer, 
Mr. Bernard F. Locraft, has not been willing to recommend to the First 
Baptist Church that it proceed with the razing of its building at 1628 O 
Street, N. W. in accordance with the plan proposed in your letter of July 
28, 1959. 

Of the three parties involved in this matter (i.e., the District of 
Columbia and the two property owners), the District of Columbia is the only 
one in complete control of the entire situation and in a position to proceed 


independently. I propose, therefore, that the District proceed immediately 


to do whatever work is now considered to be necessary to determine 


whether the wall in question is in fact safe and able to support the building 


at 1632 O Street without being buttressed by the transverse walls of 1628 
O Street. Should your present view of the strength and stability of this wall 


23 


be borne out, the matter will be very quickly ended. If, however, while 


the work you propose in your letter of July 28 is being performed, it should 


develop that additional work is necessary to make the wall safe, the District 


is the only party in a position to accomplish this work, without waiting for 
| 
the assistance, cooperation, or acquiescence of anyone else. 


Laying aside the independent views of our engineer, we do not be- 
lieve it would be wise for the church to proceed as you have Se rooeed so 
long as the official finding that the wall is unsafe is not officially rescinded, 

We respectfully urge that the District break the impasse which has 


developed and proceed immediately with whatever work is deemed! neces- 


sary. You may be sure of our complete cooperation. 
Sincerely, 
/s/ Alvin O, West 
Nathan H. David 


Pennsylvania Building 
Washington 4, D. C. 


(EXHIBIT E) 


/ 


* * 


September 15, 1959 


Mr. John B. Wentworth 
c/o Mr. Nathan H. David 
425 - 13th Street, N. W. 
Washington 4, D. C. 


The First Baptist Church 
c/o Mr. Alvin O. West 
1411 K Street, N. W., Room 300 
Washington 5, D. C. 
Re: Party Wall at 1628-1632 O St., N.W. 
Gentlemen: 


Reference is maie to the letter from this office dated July 28, 1959 
in which I advanced a proposal having the objective of securing removal of 


the building at 1628 O Street, N. W. and the repair of the party wall 


between 1628 O Street and 1632 O Street, N. W. This proposal was not 


accepted by the owners of 1628 O Street, N. W. Therefore, the proposal 
is withdrawn and the letter is rescinded. 
Since much time has elapsed since the report of the joint Boards of 
Survey on December 6, 1958, it is proper that these Boards should be re- 
convened to examine again the party wall and to arrive at a conclusion. 
This letter is notice that the two Boards of Survey will be reconvened as 
soon as possible. 
For your information, the personnel of the Boards is as follows: 
The Board for 1628 O Street, N. W. - D. C. member, Mr. Carl C. Hansen 
The owner's member, Mr. Bernard 
F. Locraft 
The third member, Mr. Ted 


Engleharat. 
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| The Board for 1632 O Street, N. W. - D. C. member, Mr. Carl C, Hansen 


The owner's member, Mr, A, J. 
Scullen 
The third member, Mr. Ted 
_Englehardt. 
It will be assumed, in the absence of any notice to the contrary, that 
the owner's members as listed above are still satisfactory. 
You will be advised of the new findings of the Boards of Survey as 
soon as these findings become available. 
Very truly yours, 
/s/ William N. Dripps 


WILLIAM N. DRIPPS 
Supt. , Inspection Division 


(EXHIBIT F) 


* cd 


November 6, 1959 


John B. and Hazel H. Wentworth 
1632 - O Street, N. W. 
Washington, D. C. 
Re: Party wall between 1628 
1632 - O Street, N. W. 


Dear Sir and Madam: 


Attached is a copy of the report dated October 7, 1959 submitted by 
the Boards of Survey, appointed by the owners and the District of Columbia 
under provisions of the Act of Congress approved March 1, 1899, as amended 
April 5, 1935 (30 Stat. 928, 49 Stat. Part 1, 105), and Reorganization Order 


No. 55, Part VIII dated June 30, 1953, which report declares that the party 


wall between 1628 and 1632 - O Street, N. W. is in an unsafe condition. 
The Act of Congress referred to above states in Section 3: 


‘Whenever the report of any such survey shall declare 
the structure or excavation to be unsafe, or shall state that 
structural repairs should be made in order to place the 
said structure or excavation in a fit condition for further 
occupancy or use, and the owner or other interested person 
shall for ten days neglect or refuse to cause such structure 
or excavation to be taken down or otherwise to be made 
safe, the inspector of buildings shall proceed to make such 
structure or excavation safe or remove the same. After 
the expiration of the ten days in which the owner or other 
interested person is given to make the structure or exca- 
vation safé, or to be taken down or removed, the owner 
or other interested person, having failed to comply with 
the provision of the report of the board of survey, shall 
not enter, or cause to be entered, the premises for the 
purpose of making the repairs ordered, or razing the 
building, as the case may be; or in any other way to 
interfere with the authorized agents of the District of 
Columbia in making the said structure or excavation safe, 
or in removing same, without having first obtained the 
written consent of the Commissioners of the District of 
Columbia or their duly authorized representatives. The 
inspector of buildings shall report the cost and expense of 
said work to the Commissioners of the said District, 
who shall assess the amount thereof upon the lot or 
ground whereon such structure or excavation stands, 
or stood, or was dug, and unless the said assessment is 


paid within ninety days from the service af notice thereof 
on the agent or owner of such property, the same shall 
bear interest at the rate of 10 per centum per annum from 
the date of such assessment until paid, and shall be col- 
lected as general taxes are collected in said District; 
but said assessment shall be without prejudice to the | 
right which the owner may have to recover from any 
lessee or other person liable for repairs." 


Accordingly, you are directed to make the party wall safe within ten 
days from the date of receipt of this letter by repair or rebuilding) so that 
the wall is of proper thickness for its height, properly tied and bonded, and 
reasonably plumb. 

You will note that the law provides that after the expiration of the 


ten day period in which you are required to complete the above work and 


you have failed to do so, you are prohibited by law from entering the premi- 


ses for the purpose of repairing or removing the party wall without first 
obtaining the written permission of the Commissioners of the District of 
‘Columbia, or their authorized agents, in which event the work will be per- 
formed by the District of Columbia and the cost then will be assessed against: .: 
the lot or lots upon which the structure stands. 
Very truly yours, 
/s/ William N. Dripps 


WILLIAM N. DRIPPS 
Supt. , Inspection Division 


Washington,.D. C. 
October 7, 1959 


Mr. Charles W. Hart 

Hearing Officer and Executive Secretary 

Board of Appeals and Review 

Government of the District of Columbia 

Washington, D. C. 

Subject: Joint report of Boards of Survey re premises located at 

1628 and 1682 O St reet, N. W., Washington, D. C. 

Reference: (a) Joint report of Boards of Survey re premises - 
1628 and 1632 O Street, N. W., Washington, 
D. C., dated December 6, 1959. 

Dear Mr. Hart: 

At the request of Mr. W. N. Dripps, of the Department of Licenses 
and Inspections of the District of Columbia, the Joint Boards, reconvened 
at the site on September 30, 1959, for the purpose of confirming or revis- 
ing the report of Reference (a). 

_ All members were present except Mr. A. J. Scullen, who was 
notified of the meeting. 

The premises were inspected and there appeared to be no visible 


changes in any of the conditions except that the top story of the free stand- 


ing brick wall at the rear of 1628 O Street had been removed since the re- 


port of Reference (a). 


It is therefore the joint conclusion of the two Boards of Survey that 


there is no change to be made in the findings or conclusion of the report of 


Reference (a). 


Respectfully submitted, 


Board of Survey, 1628 O Street, N. W. ‘Board of Survey, 1632 O Street,N. W. 


/s/ Bernard F, Locraft ABSENT 
B. F. Locraft A. J. scullen 


/s/ Ted Englehardt /s/ Ted Englehardt 
Ted Emlchardt Ted Englchardt 


/s/ Carl C. Hansen /s/ Carl C. Hansen 
arl C. Hansen arl C. Hansen 


* * 
[Filed November 12, 1959] 
MOTION FOR TEMPORARY RESTRAINING ORDER 


Plaintiffs, by their attorney, move for an order temporarily re- 


straining defendants other than The First Baptist Church of the City of 


Washington, D. C. from any further proceedings against plaintiffs under 
the notice and demand made upon them by letter dated November 6, 1959, 
referred to in paragraph 16 of their complaint and made part thereof as 
Exhibit F, until such time as an order is entered with respect to 
plaintiffs’ motion for a preliminary injunction or until other further order 
of the Court. 

The grounds for this motion are particularly set forth in the 
sworn allegations in plaintiffs’ complaint. In view of the admitted fact 
that the condition of the party wall in question presents no imminent 
danger, ‘it is proper that the District of Columbia and its agents be restrain- 
ed from further proceedings against plaintiffs, until the validity and legali- 
ty of its notice and demand upon plaintiffs can be judicially determined. 


| /s/ Alexander Boskoff 


Denied without prejudice to Motion for Preliminary 
Injunction -- /8/ R.'B. Keech, J. [Filed November 12, 1959] 


.[Filed"December 4, 1959] 
ANSWER OF DEFENDANT THE FIRST BAPTIST CHURCH 
OF THE CITY OF WASHINGTON, D. C. TO COMPLAINT 
WITH COUNTERCLAIM FOR DECLARATORY J 
AND DAMAGES, AND WITH CROSS-CLAIM FOR DECLARA- 
TORY JUDGMENT AGAINST DEFENDANTS DISTRICT oO 
COLUMBIA, ET ALS. 
Defendant THE FIRST BATPIST CHURCH OF THE CITY OF 
WASHINGTON, D. C., a religious society organized and existing under 
the laws of the’ District of Columbia, of which John J. Boushka, Charles 
K. Dunn, and Robert C. Jackson are the duly elected and acting Trustees, 
appearing herein by its attorneys; for answer to the complaint filed here- 
in states and shows to the Court as follows: 
1. . Defendant Church admits the allegations of Paragraphs 1, 2, 
10,.12, and 14 of the complaint; admits the allegations of Paragraph 13 


except that;it denies that Exhibit C to the complaint is properly character- 


ized as -“defendant Dripps' instructions"; and admits the allegations of 
Paragraph 17 except that it denies the accuracy of the date noted paren- 
thetically, "(November 16, 1959)". 
2. Defendant Church alleges that it is without knowledge or in- 
formation sufficient to form a belief as to the truth of the allegations ton- 
tained in Paragraphsi.11 and 15 of the complaint and it therefore denies 
said allegations. . Defendant Church.also denies all allegations contained 
in Paragraphs 18, 19, and 20 of the complaint. 
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3. Answering the allegations of Paragraph 3 of the complaint, 
defendant Church admits that plaintiffs reside at the premises known as 
1632 O Street, N. W., in the District of Columbia; alleges on information 
and belief that plaintiffs also conduct a drama school on said premises; 
admits that plaintiffs are the owners of said premises; and denies that 
the portion of the east wall of said premises and the west wall of the 
premises known as. 1628 O Street, N. W., is a party wall under the laws 
of the District of Columbia. 

4. Answering the allegations of Paragraph 4 of the complaint, 
defendant Church admits that it is a religious society incorporated under 
the provisions of Title 29, Chapter 5, of the District of Columbia Code, 
and that it is and has been at all material times the owner of premises 
1628 O Street, N. W., in the District of Columbia; but denies that it has 
known or should have! known that the wall alleged in Paragraph 3 of the 
complaint to be a party wall is in fact and in law a party wall. 

5. Answering the allegations of Paragraph 5 of the complaint, 
defendant Church denies that the north 42 feet of the east wall of plaintiffs’ 
building was safe and secure as to said building prior to any razing carried 
on by defendant. Church of the building owned by it; and alleges that it is 


without knowledge or information sufficient to form a belief as to the 


truth of the allegation that said wall was inspected by. the District of 


Columbia approximately one year prior to said razing operation and found 


to be safe, and therefore denies this allegation of the complaint. 
6. Answering the allegations of Paragraph 6 of the. complaint, 
defendant Church alleges that on or about May 22, 1958 the A & A Wreck- 
ing Company filed an application in the name of said Church for a permit 
to raze the building at 1628 O Street, N. W., and that a razing permit was 
issued by the District Department of Licenses and Inspections on or about 
May 23, 1958 pursuant to said application. Defendant Church admits that 
said application stated that the razing did not involve any. party wall, 
alleges that said representation was made by said A & A Wrecking Com- 
pany in good faith and was correct, and denies that said application was 
in violation of Article 309-03(e) of the Building Code of the District of 
Columbia. 
7. Answering the allegations of Paragraph 7 of the complaint, 
defendant Church alleges that in or about June 1958 said A & A Wrecking 
Company began the razing of said premises known as 1628 O Street, N. W. 
but suspended work after removing the roof of the rear portion of said 
building and the east wall of the second story of said rear portion. De- 
fendant Church denies that said razing was unlawful, and alleges on infor- 
mation and belief that on or about June 18, 1958 defendant J. J. Igenfritz, 
by his agents, determined that the east wall of the premises 1632 O Street, 


N. W. is cracked and notbonded properly, thereby causing it to lean out- 
wards creating a dangerous and unsafe condition, but denies on information 
and belief that said determination was based to any. extent on an alleged 
partial removal of lateral support for said wall. Defendant Church further 
alleges that those portions of the building at 1628 O Street, N. W., which 
have been razed did not provide any substantial lateral support to said 

east wall of plaintiffs’ building. 

8. Answering the allegations of Paragraph 8 of the complaint, de- 
fendant Church admits that by letter dated September 10, 1958 defendant 
Iigenfritz, by his agents, made demand upon plaintiffs that they correct the 
dangerous and unsafe condition of the east wall of their building as required 
by the D. C. Building Code, Article-101-05, within three days after receipt 
of said letter. Defendant Church denies that said action by defendant 


Iigenfritz was in reliance upon the representation made in the name of 


defendant Church that no party wall was involved, and alleges on information 


and belief that said action was taken in reliance upon a survey dated 
September 5, 1958 by the Surveyor of the District of Columbia made to 
determine the location of said wall with respect to the boundary between - 
the respective properties of plaintiffs and defendant Church. 

9. Answering the allegations of Paragraph 9 of the complaint, 
defendant Church alleges that by letter dated September 17, 1958 plaintiffs, 
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by their attorney, specifically requested that a survey of the premises be 
made pursuant to Section 2 of Article 101-05 of the D. C. Building Code 
and appointed Anthony J. Scullen of 7939 Norfolk Avenue, Bethesda, Mary- 
land, as their member of the Survey Board. Defendant Church further 
alleges that thereafter its attorney, by letter dated September 18, 1958 

to defendant Igenfritz requested that, if such a procedure is appropriate, 
Bernard F. Locraft, the enginner employed by the Church, be designated 


as the third member of said Board of Survey, but that instead the said 


Bernard F. Locraft was designated as the Church's representative on a 
second Board of Survey appointed to determine the condition of the same 
wall as that to be examined by the Board of Survey convened at the request 
of plaintiffs. | Defendant Church admits that said two Boards: of Survey 
filed.a joint report as set forth in Exhibit A to the complaint, but/denies 
the validity of the finding of said Boards that the wall described in the re- 
port is a party wall, this denial being on the ground that said finding in- 
volves questions of law outside the jurisdiction of said Boards. 
10. Answering the allegations of Paragraph 16 of the complaint, 
defendant Church admits that plaintiffs were served with a letter as 
alleged, admits that defendant Church was served with a similar) letter at 
the same time, and denies that the demand made on plaintiffs was unlaw- 
ful. 
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11. Answering the allegations of Paragraph 21 of the complaint, - 
defendant Church admits that its building is partially razed, denies. that 
said building is open, alleges that said building is and has been boarded 
up, admits that it has received information as to one fire of incendiary 
origin in said building, and denies all other allegations. 


12. Answering the allegations of Paragraph 22 of the complaint, 


defendant Church alleges that it provided temporary shoring to support 


the second floor joists of the rear portion of its building and that it is 
without knowledge or information sufficient to form a belief as to the truth 
of the allegation concerning the advice given to plaintiffs by defendant 
Dripps. 


_COUNTERCLAIM AND CROSS-CLAIM FOR DECLARATORY 
JUDGMENT 


13. That the building known as premises 1628 O Street, N. W., 
in the District of Columbia, is now and at all times material hereto has 
been owned by defendant Church, and is a small two-story residence 
approximately 20 feet high, about 18 feet wide, and as originally con- 
structed apparently extended south from O Street a distance of 42 feet. 
Said building is situated on a parcel of land owned by the Church known for 
purposes of assessment and taxation as Lot 804, Square 181, in the 


District of Columbia. 


14. That the building known as premises 1632 O Street, N. W., 


in the District of Columbia is a large structure 39 feet 7 inches wide, 86 


feet long, and approximately 28 feet high, or about 8 feet higher than 1628 
OStreet, N. W. Said building is situated on a parcel of land known for 
purposes of assessment and taxation as Lot 803, Square 181, and is owned 
by plaintiffs John B. Wentworth and Hazel H. Wentworth, his wife. 
15. That said Lots 803 and 804 are on the south side of O Street, 
N. W., and are adjoining, with Lot 803 lying to the west of Lot 804. The 
boundary line between said Lots 803 and 804 runs south from O Street 
42 feet, thence east 1 foot 2 inches, thence south 46 feet, eee or less, 
to an. alley. 
16. On information and belief, that the north 42 feet of the wall be- 
tween 1628 and 1632 O Street, N. W., up to the roof line of 1628) is made 
up of a two-course brick wall approximately 8 inches thick, to which has 
been added on the west side (i.e., on the side of 1632) a one-course brick 
veneer approximately 4 inches thick, with steel anchors in rows about 8 feet 
on center horizontally and 5 feet on center vertically, and no headers ap- 
parent; that said wall is continued above the roof line of 1628 O Street, 
N. W., for a distance of approximately 8 feet to serve 1632 O Street, N. W.; 
that at its base the-full thickness of said brick wall is 1.04 feet, jor 12.48 


inches, of which 0.16 feet, or 1.92 inches, is east of the boundary and so 


rests on Lot 804 belonging to the Church and 0.88 feet, or 10.56 inches, 
is west of the boundary and so rests on Lot 803 belonging to plaintiffs. 
17. That the dangerous and unsafe condition of said north 42 feet 


of the wall between 1628 and 1632 O Street, N. W., is more fully de- 


scribed in the joint report of the Boards of Survey dated December 6, 1958, 


Exhibit A to the complaint, which said joint report is incorporated herein 
by reference. 

18. That said north 42 feet of the wall between 1628 and 1632 O 
Street, N. W., is not a party wall within the meaning of the building regu- 
lations promulgated by President Washington on October 17, 1791, or 8§ 
1-625 and 1-626, D. C. Code, and that because of the nature of its con- 
struction and use said wall is not a party wall as to 1628 O Street, N. W., 
the property of the Church. 

19. That defendant Church has advised defendants Ilgenfritz and 
Dripps that it does not consider said wall to be a party wall, and that, under 
the provisions of Section 3 of the Act of March 1, 1899, as amended, § 
5-503, D. C. Code, defendant Church claims the right to elect and does 
elect to have said wall removed or razed, offers to cooperate in the ac- 
complishment of said removal or razing, and denies any liability for the 
cost of rebuilding or repairing said wall. 


20. That defendants District of Columbia, Robert E. McLaughlin, 
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David P. Karrick, Brig. Gen. Alvin C.. Welling, J. J. Ilgenfritz, and 
William N..Dripps, either personally or by their.agents, have advised 
the Church the said north 42 feet.of the wall betweeen 1628 and 1632 O 
Street, N..W., will be considered by them as a party wall in assessing 
against the respective propert y-owners:the:cost.of. -rebuiliting said wall 


pursuant to the notice dated November 6, 1959, Exhibit F to the er — 


_and the similar notice received by the Church, and in addition said de>. 
fendants have advised the Church that they do not recognize the right of 
the Church under Section 3 of the Act of March 1, 1899, as amended, 
§ 5-508, D. C. Code, to elect whether the structure. complained of shall 
be razed or repaired, but instead have advised that the Church will be 
charged with some portion, as yet undetermined, of the cost of repairing 
and rebuilding said wall, and that its property will be assessed for the 
amount of said charges under the. provisions of said statute. 
21. That plaintiffs are contending that said wall is a party wall 
and on that basis are seeking by their complaint herein to require defendant 
Church to pay the entire cost of making said wall.safe, even though said 
wall is to be used only by. plaintiffs and is of a size and thickness greatly 
exceeding the wall originally required for the building of defendant Church 
or any comparable building. 


rests on Lot 804 belonging to the Church and 0.88 feet, or 10.56 inches, 
is west of the boundary and so rests on Lot 803 belonging to plaintiffs. 

17. That the dangerous and unsafe condition of said north 42 feet 
of the wall between 1928 and 1632 O Street, N. W., is more fully de- 


scribed in the joint report of the Boards of Survey dated December 6, 1958, 


Exhibit A to the complaint, which said joint report is incorporated herein 
by reference. 

18. That said north 42 feet of the wall between 1628 and 1632 O 
Street, N. W., is not a party wall within the meaning of the building regu- 
lations promulgated by President Washington on October 17, 1791, or 8§ 
1-625 and 1-626, D. C. Code, and that because of the nature of its con- 
struction and use said wall is not a party wall as to 1628 O Street, N. W., 
the property of the Church. 

19. That defendant Church has advised defendants Igenfritz and 
Dripps that it does not consider said wall to be a party wall, and that, under 
the provisions of Section 3 of the Act of March 1, 1899, as amended, § 
5-503, D. C. Code, defendant Church claims the right to elect and does 
elect to have said wall removed or razed, offers to cooperate in the ac- 
complishment of said removal or razing, and denies any liability for the 
cost of rebuilding or repairing said wall. 


20. That defendants District of Columbia, Robert E. McLaughlin, 


David P. Karrick, Brig. Gen. Alvin C.. Welling, J. J. Igenfritz, and 
William N. Dripps, either personally or by their agents, have advised 

the Church the said north 42 feet. of the wall betweeen 1628 and 1632 oO 
Street, N. W., will be considered by them as a party wall in assessing 
against the respective propert y.owners: the:cost.of-rebuiliing said wall 
pursuant to the notice dated November 6, 1959, Exhibit F to the complaint, 
_and the similar notice received by the Church, and in addition said de-. 
fendants have advised the Church that they do not recognize the right of 
the Church under Section 3 of the Act of March 1, 1899, as amended, 


| 
§ 5-508, D. C. Code, to elect whether the structure complained of shall 


be razed or repaired, but instead have advised that the Church will be 


charged with some portion, as yet undetermined, of the cost of nepairing 
and rebuilding said wall, and that its property will be assessed for the 
amount of said charges under the provisions of said statute. | 

21. That plaintiffs are contending that said wall is a party wall 
and on that basis are seeking by their complaint herein to require defendant 
Church to pay the entire cost of making said wall safe, even though said 
wall is to be used only by. plaintiffs and is of a size and thickness greatly 
exceeding the wall originally required for the building of defendant Church 


or any comparable building. 


COUNTERCLAIM FOR DAMAGES FOR DEPRIVATION OF USE 
OF PROPERTY THROUGH WRONGFUL ACTS OF PLAINTIFFS 


22. Defendant Church on or about May 13, 1958 entered,into a 
lease agreement with Federal Parking Services, Inc., to lease said Lot 
804, Square 181, in the District of Columbia at a monthly rental of $125.00, 
said rental to commence as soon as said Lot could be cleared and made 
available for use as an automobile parking lot. 

23. All arrangements necessary to use said Lot 804 for automo- 
bile parking were made except for the razing of the building thereon, and 
after the razing of said building was started it was necessary to suspend 
said razing because of the dangerous and unsafe condition of the east wail 
of premises known as 1632 O Street, N. W., which are owned by plaintiffs, 
and said razing was suspended by an order dated September 10, 1958 issued 
by the District Department of Licenses and Inspections. 


24. Although plaintiffs were ordered by the District Department 


of Licenses and Inspections by letter dated September 10, 1958 to correct 


said dangerous and unsafe condition winin three days after receipt of said 
notice, plaintiffs have not complied with said notice. 

25. By reason of plaintiffs’ wrongful failure to comply with said 
proper notice issued by the District Department of Licenses and Inspections, 
defendant Church has been barred from completing the razing of the build- 


ing on its Lot 804 and thus barred from receiving rental income from said 


Lot, so that to the date of the filing of this counterclaim it has lost at least 
14 months rent, or a total of $1, 750.00, .which loss will continue to in- 
crease at the rate of $125.00 per month until said dangerous and/ unsafe 
condition is remedied. 

Wherefore, defendant Church prays: 

1. For judgment dismissing the complaint and awarding 
Church its costs. 


2.. For judgment under its counterclaim and cross-claim declaring 


that the north 42 feet af the wall between 1628 and 1632 O Street, N. W., in 
the District of Columbia, is not a party wall as to 1628 O Street, |N. W. 

8. For judgment under its counterclaim and cross-claim declaring 
that, with respect to the notice served on defendant Church pursuant to the 
provisions of Section 3 of the Act of March 1, 1899, as amended, § 5-503, 
D. C. Code,.concerning the north 42 feet of the wall between 1628 and 1632 
O Street, N. W.,.defendant Church has the right under said statute to elect 
to remove or raze said wall, that said Church has properly. exercised its.:. . 
right and has elected to remove or raze said wall, and that having exer- 
cised this right and elected to remove or raze said wall, said Church can- 
not thereafter be charged with any part of the expense of repairing or re- 
building said wall. 

4. For judgment under its counterclaim against plaintiffs in the 


sum of $1,750.00, together with such further damages as shall have ac- 


crued, with interest on said total amount from September 10, 1958, and 
costs. 
5. For such further relief as to the Court may seem proper. 


| /s/ Alvin O. West 


* * 


[Filed December 7, 1959] 
_ MOTION OF DEFENDANTS DISTRICT OF COLUMBIA 


COMMISSIONERS OF THE DISTRICT OF COLUMBIA, 


ILGENFRITZ AND DRIPPS TO DISMISS OR IN THE 
LTERNATIVE FORS RY JUDGMENT 


Defendants District of Columbia, Commissioners of the District of 
Columbia, .Iigenfritz and Dripps move the Court to dismiss the complaint 
as to them or in the alternative to grant summary judgment in their favor 
on the following grounds: 

1. The complaint fails to state a claim against these defendants 
upon which relief canbe granted for the reason that the complaint alleges 
merely conclusions of law and fact. 

2. Consideration of the complaint and annexed exhibits, together 


with this motion and the. affidavit of William N. Dripps which appears as 


exhibit 1 hereto and by reference incorporated herein, demonstrate that 
there is no genuine issue as to any material fact and that these defendants 
are entitled to judgment as a matter of law. 

/s/ Chester H. Gray 


* a * 
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(EXHIBIT 1) 


AFFIDAVIT OF WILLIAM N. DRIPPS 
I, William N. Dripps, having been first duly sworn on oath, de- 
pose. and say: | 
I am the Superintendent of the Inspection Division of the Depart- 
ment of Licenses and Inspections of the District of Columbia and)I am a 
named defendant in the above-captioned lawsuit. In my official|/capacity 
as Superintendent of the Inspection Division, I have custody and control 
of the records maintained by that Division. True copies of such records 
insofar as here pertinent are attached hereto as Exhibits 1-B through 1-P 
inclusive. Exhibit 1-A attached hereto is a true copy of permit No. 


B 35248 issued by the Department of Licenses and Inspections. 


/s/ William N. Dripps 
WILLIAM N. DRIPPS 


(EXHIBIT 1-A) 
Page 1 
BUILDING PERMIT PERMIT NO. B35248 


Date: 5/22/58 (Type) RAZE Lot 804 Square 181 
Total permit fee $ 


Filing fee $ 
1628 OST., N.W. Date 


Location of work: | 


FIRST BAPTIST CHURCH Fee Payable $ 5.44 
(Owner) 


1-14-59 No change 2- 6-59 No change 
1-15-59 " |" 2-16-59 No change 


(To be filled in if applicable) 

Builder -- A & A WRECKING CO. Value $_—s«SNNo. of Bldgs. 
Width of Bldgs. | Length ——s—(s«Height'__ No. of Stories__ 

Use Dist. __—s Area Dist. —=—=s—s§- To be occupied as 

Height of terrace above grade Projections 

Address of owner: 1326 - 16th St., N. W. 

Deposit No. ——=s- Amount$_ By: CHIEF OF PERMITS 

WM. A. ROBINSON 
DEPT. OF LICENSES, & INSPECTIONS, Permit Clerk 
GOV'T.OF DISTRICT OF COLUMBIA. 


Inspector's Office Copy 


(EXHIBIT 1=A) 
Page 2 
TO BE FILLED IN BY INSPECTOR WHEN JOB IS COMPLETE 
Date of survey___ Are walls properly located? __ Bonded? 
Anchored? __ Are yards, courts, etc., as approved? Do build- 
ing dimensions conform with plat & approved plans? Actual 
height of terrace above sidewalk Total height of bldg. , 
in feet, from sidewalk at center of bldg. Number of 
stories above grade ; below grade 
Are projections in accord with approved plans? 
DATE REPORT DATE REPORT 
6/3/58 Install cast iron 12-21-58" ’ No change 1-6-59 
to hold wall 12-22-58 No change 1-7-59 
12-30-58 1-8-59 


9/24/58 No progress 12-31-58 1-9-59 


11/18/58 Nothing been done 12-31-59 No change 1-12-59 " 


12/19/58 Mr. Boarmancheck- 1-9-59-. Nochange 1-13-59" 

ed and they tell me This building has been constructed in 

no change accordance with the permit and approved 
2/15/59 No change plans filed herewith. 


3/6/59 No change 
Date Building Inspector 


(EXHIBIT 1-4A) 
Page 3 


TO BE FILLED IN BY INSPECTOR WHEN JOB IS COMPLETE 


Card No. Permit No. A Address of work: 1628 O St.N. W. 


DATE REPORT DATE REPORT 
3/11/59 No change 3/25/59 No change 
3/12/59 3/26/59 " 
3/13/59 3/27/59 - " 
3/16/59 | 3/30/59 

3/17/59 | 3/31/59 

3/18/59 | 4/1/59 

3/19/59 4/2/59 

3/20/59 4/3/59 

3/23/59 4/6/59 

3/24/59 

4/7/59 


This building has been constructed 
in accordance with the permit and 
approved plans filed herewith. 
Number of Additional report cards -- 
(1) (2) (8) 


Asst. Inspector of 
Buildings 


5/10/59 
5/21/59 
6/20/59 
7/8/59 

8/26/59 


9/11/59 


11/2/59 
11/6/59 


(EXHIBIT 1-A) 
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No change 
No change 
No change 
No change Mr. Boarman with me on job 
No change 
No change 
No change 
Mr. Knott, Mr. Biggs on job took pictures of walls. 


(EXHIBIT 1-A) 
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TO BE FILLED IN BY INSPECTOR WHEN JOB IS COMPLETE 
Card No. Permit No. A Address of work: 1628 O St.N. W. 


DATE REPORT DATE REPORT 


3/11/59 No change 3/25/59 No change 
3/12/59 3/26/59 
3/13/59 3/27/59 
3/16/59 3/30/59 
3/17/59 3/31/59 
3/18/59 | 4/1/59 
3/19/59 | 4/2/59 
3/20/59 4/3/59 
3/23/59 4/6/59 
3/24/59 

4/7/59 


This building has been constructed 
in accordance with the permit and 
approved plans filed herewith. 
Number of Additional report cards -- 
(1) (2) (8) 


Asst. Inspector of 
Buildings 


(EXHIBIT 1-A) 
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5/10/59 No change 

5/21/59 No change 

6/20/59 No change 

7/8/59 No change Mr. Boarman with me on job 
8/26/59 No change 

9/11/59 No change 

11/2/59 No change 


11/6/59 Mr. Knott, Mr. Biggs on job took pictures of walls. 


(EXHIBIT 1-B) 


SPECIAL REPORT 
Date 6/18/58 
Premises No. 1632 O Street, N. W. 
Lot __ 803 ee Square 181 
Owner John B. and Hazel H. Wentworth 
Address 
Agent | 
Type of Structure: (Brick ) Frame Metal Misc. 
Height of Structure: (Stories) 1 ae 3 4 5 (and basement 
Use of Structure: Store W artment .Flat Vacant Porch 
(éront) Porch ras) Shed Garage Misc. 


Permit No. _B-26523 Issued 8/5/57 
‘his permit refers to work being done inside. 


CONDITIONS 
An inspection by a representative from tzis office of the premises 


1632 O Street, N. W., discloses the east wall is cracked and not bonded 
properly thus causing’ it to lean outwards. This is in violation of the 
D. C. Building Code, Article 101-05. 

You are hereby directed to correct the above mentioned condition 


within 15 days after date of receipt of this notice. 


Noted: /s/ JJK /s/ R. A. Dunn 
Chief, Construction Inspection Ass't Construction Inspector 


(EXHIBIT 1-C) 


June.18, 1958 


John B. & Hazel H. Wentworth 
1632 O Street, N. W. 
Washington, D. C. 
Dear Sir & Madam: 

An inspection by a representative from this office of the premises 
1632 O Street, Northwest, discloses the East wall is cracked and not 
bonded properly, thus causing it to lean outwards. This condition is 


dangerous and unsafe. 


You are hereby directed to correct the above mentioned condition, 


as required by the D. C. Building Code, Article 101-05, within ten (10) 
days after date of receipt of this notice. 


Very truly yours, 


JESSE J. KIMBALL 
Chief, Construction Section 


(EXHIBIT 1-D) 


July 2, 1958 
A&A Wrecking Co. 
5118 Baltimore Blvd. 
Hyattsville, Maryland 
Attention: Mr. Sidney Adler 
Dear Sir: 
Your application for permit to raze the building known as 1628 O 


Street, Northwest, was approved and permit No. B 35248 was issued 


May 22, 1958. The First Baptist Church was listed as the owner, and the 


A & A Wrecking Company as the builder. 

However, you as builder stated there were no party walls involved. 
This seems to be questionable. 

You are therefore directed to furnish this office with a plat certi- 
fying as to the location of the wall in question between 1628 and 1630 O 
Street, Northwest. 


Very truly yours, 


GEORGE A. KNOTT 
Chief, Construction Section 


(EXHIBIT 1-E) 
September 10, 1958 


The First Baptist Church 
1326 - 16th Street, N. W. 
Washington, D. C. 


Gentlemen: 
You are hereby directed to suspend all razing operations at 

premises 1628 O Street, Northwest, until the party wall in questice; be-~- 

tween 1628 and 1630 O Street, has been made safe. | 


Very truly yours, 


/s/ George A. Knott | 


GEORGE A, KNOTT | 
Chief, Construction Section | 


A&A Wrecking Co. 
5118 Baltimore Blvd. 
Hyattsville, Maryland 


(EXHIBIT 1-F) 
September 10, 1958 


John B. & Hazel H. Wentworth 
1632 O Street, N. W. 
Washington, D. C. 
Dear Sir & Madam: 

A notice from this office dated June 18, 1958, brought to your at- 
tention the fact that an inspection had been made by a representative from 
this office of the premises 1632 O Street, Northwest, disclosing the East 
Wall is cracked and not'bonded properly, thereby causing it to lean out- 
wards creating a dangerous and unsafe condition. 


You are hereby directed to correct the above mentioned condition 


as required by the D. C. Building Code, Article 101-05, within three (3) 


days after date of receipt of this notice. 


Very truly yours, 
/s/ George A. Knott 


GEORGE A. KNOTT 
Chief, Construction Section 


(EXHIBIT 1-G) 
* * 
September 17, 1958 
Mr. Jesse J. Kimball 
Chief, Construction Section 
Department of Licenses and Inspections 
Inspection Division 
District Building 
Washington, D. C. 
Attn: George A. Knott 
Dear Sir: 

This letter is written on behalf of John B. and Hazel H. Wentworth 
and is in reply to your letter of September 10, 1958, in which you direct 
my clients within three days after the receipt of your letter to take steps 
to correct a condition in the east wall of their premises at 1632 O Street, 
N. W. You describe the east wall as being "cracked and not bonded 
properly, thereby causing it to lean outwards creating a dangerous and 
unsafe condition." Acting pursuant to the written request of Mr.| Went- 
worth dated September 12, 1958, you granted to him an extension/of one 
week in which to comply with your notice. | 


Your letter also makes reference to a notice from your office dated 


July 18, 1958, but fails to state that the time to comply with this first 


notice had been extended on a number of occasions and that for all practical 


purposes the first notice had not yet become effective. 


It is the position of my clients that the wall in question is a party 


wall and that if it is unsafe, this condition has resulted from either the 
settling of the building located at 1628 O Street or the razing operations to 
which the building at 1620 O Street has been subjected, or both. In the view 
of my clients, therefore, the owners of the property at 1628 O Street are 
the ones to which your notice should have been directed. 

In any case, since it appears that there is some question as to 
whether the wall is in a dangerous and unsafe condition and what, if any, 
steps should be taken with reference to it, we respectfully request that 
pursuant to Section 2 of Article 101-05 of the D. C. Building Code a sur- 
vey of the premises be made. As a member of the Survey Board, my 
clients desire to appoint Anthony J. Scullen, whose address is 7939 Nor- 
folk Avenue, Bethesda, Maryland. 

Sincerely yours, 
/s/ Nathan H. David 
NATHAN H. DAVID 


(EXHIBIT 1-H) 


* * 
September 18, 1958 


Mr. J. J. Igenfritz, Director 
Department of Licenses and Inspections 
District Building 

Washington 4, D. C. 


Attention: Mr. George A. Knott 

Re: Property of John B. Wentworth et ux., at 
1632 O Street, N.W. (Lot 803, Sq. 181) and 
property of First Baptist Church at 1628 O 
Street, N.W. (Lot 804, Sq. 181). 


Dear Sir: 


I am informed that the attorney for Mr. Wentworth has responded to 


the order recently issued by your Department directing that certain repairs 


be made to the wall between the above-mentioned properties by a letter in 


which he requests the appointment of a Board of Survey. 


The First Baptist Church, owner of the lot and building adjoining 


Mr. Wentworth's property on the east, has employed Mr. Bernard F. 


Locraft, Civil Engineer, whose office is at 1179 New Hampshire 


N.W., telephone FEderal 7-4040, to advise it in connection with 


Avenue, 


this matter. 


I am the attorney for the Church. We are anxious to have this matter 


settled as soon as possible because of the loss of revenue while the present 


situation continues. 


If such a procedure is appropriate, I request on behalf of the Church 
that Mr. Locraft be designated as the third member of the Board of Survey. 


Respectfully, 
/s/ Alvin O. West 


(EXHIBIT 1-1) 


October 23, 1958 


Mr. Carl C. Hansen 
8035 - 13th Street 
Silver Spring, Maryland 


Dear Mr. Hansen: 


Pursuant to the authority vested in me by Reorganization Order No. 
55, dated June 30, 1953, as amended August 11, 1955, Part VII, Unsafe 


Structures and Excavations, I hereby appoint you a member of a board of 


three (3) persons to survey the west party wall at 1628 O Street, N. W., in 


accordance with Section 5-508, D. C. Code, 1951 Edition, to determine if 


the west party wall is in a safe condition. 
Very truly yours, 


/s/ Leon Brown 


LEON BROWN 

Chairman, Board of Appeals 
and Review 
/s/ Charies W. Hart 


CHARLES W. HART 
Hearing Officer and 


Executive Secretary 
Board of Appeals and Review 


(EXHIBIT 1-J) 


* * 
November 8, 1958 


Mr. J. J. Igenfritz, Director 
Department of Licenses and Inspections 
Government of the District of Columbia 
Washington, D. C. 

Dear Mr. Igenfritz: 

Reference is made to letter dated October 23rd from Leon Brown, 
appointing me as District member of a Board of three persons to survey 
the west party wall of premises 1628 O Street, N. W. and a letter appoint- 
ing me as District member of a Board of three persons to survey the east _ 
party wall of premises 1632 O Street, N. W. and also to a letter from you 
dated October 24th which requested me to contact Mr. Bernard F. Locraft 
(representing the owners of 1628 O Street,.N. W.) and Mr. Anthony J. 
Scullen (representing the owners of 1632 O Street, N. W.) for the purpose 
of appointing a third member for each Board. 

This is to notify you that we have agreed on the appointment of Ted 


Englehardt, AIA, as the third member of each Board. 


Mr. Englehardt has accepted the appointments and the Boards held 


their first meeting at the premises on November 7th. 


Very truly yours, 
/s/ Carl C. Hansen 
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(EXHIBIT 1-K) 


Washington, D. C. 
December 6, 1958 


Mr. Charles W. Hart 
Hearing Officer and Executive Secretary 
Board of Appeals and Review 
Government of the District of Columbia 
Washington, D. C. 
Subject: Joint report of Boards of Survey re premises located at 
1628 and 1632 O Street N. W., Washington, D. C. 
References: (a) Letter dated October 23, 1958, and signed by 
Mr) Hart, appointing Carl C. Hansen as the 
District member of a Board of Survey to deter- 
mine if the west party wall of premises 1628 O 
Street, N. W. is in a safe condition. 
(b) Letter dated October 23, 1958, and signed by 
Mr. Hart, appointing Carl C. Hansen as the 
District member of a Board of Survey to deter- 
mine if the east party wall of premises 1632 O 
Street, N. W. is in a safe condition. 
(c) Letter dated October 24, 1958, and signed by 


Mr. Igenfritz, Director, Department of Licenses 


and Inspections, notifying the District member of 


Dear Mr. Hart: 


the Boards of the designation of Mr. B. F. Locraft 
as the representative of the owners of 1628 O 
Street and Mr. A. J. Scullen as the representa- 
tive of the owners of 1632 O Street. 
Letter dated November 8, 1958, and signed by 


Carl C. Hansen, notifying the Department of 


Licenses and Inspections of the appointment and 


acceptance of Mr. Ted Englehardt, AIA, as the 


third member of each Board. 


The Boards of Survey being duly charged and constituted have held 


joint meetings at the site on November 7, 1958, and at the office of Mr. 


Englehardt on December 4, 1958. 


The findings of the Boards are as follows: 


1. 


Checked the location of the wall and determined the 
east face to be approximately 2 inches east of the 
lot line, making it a party wall for the north 42 feet 
plus or minus. 
The north portion of the party wall was apparently 
only 8 inches thick, Interior west face of east wall 


in first story of No. 1632 is unfinished and evidently 


(EXHIBIT 1-K) 


Washington, D. C. 
December 6, 1958 


Mr. Charles W. Hart 

Hearing Officer and Executive Secretary 

Board of Appeals and Review 

Government of the District of Columbia 

Washington, D. C. 

Subject: Joint report of Boards of Survey re premises located at 

1628 and 1632 O Street N. W., Washington, D. C. 

References: (a) Letter dated October 23, 1958, and signed by 
Mr| Hart, appointing Carl C. Hansen as the 
District member of a Board of Survey to deter- 
mine if the west party wall of premises 1628 O 
Street, N. W. is in a safe condition. 
Letter dated October 23, 1958, and signed by 
Mr. Hart, appointing Carl C. Hansen as the 


District member of a Board of Survey to deter- 


mine if the east party wall of premises 1632 O 


Street, N. W. is in a safe condition. 
Letter dated October 24, 1958, and signed by 
Mr. Igenfritz, Director, Department of Licenses 


and Inspections, notifying the District member of 


the Boards of the designation of Mr, B. F. Locraft 
as the representative of the owners of 1628 O 
Street and Mr. A. J. Scullen as the representa- 
tive of the owners of 1632 O Street. 
Letter dated November 8, 1958, and signed by 


Carl C, Hansen, notifying the.Department of 


Licenses and Inspections of the appointment and 


acceptance of Mr. Ted Englehardt, AIA, as the 
third member of each Board. 
Dear Mr. Hart: 

The Boards of Survey being duly charged and constituted have held 
joint meetings at the site on November 7, 1958, and at the office of Mr. 
Englehardt on December 4, 1958. 

The findings of the Boards are as follows: 

1. Checked the location of the wall and determined the 
east face to be approximately 2 inches east of the 
lot line, making it a party wall for the north 42 feet 
plus or minus. 
The north portion of the party wall was apparently 
only 8 inches thick, Interior west face of east wall 


in first story of No. 1632 is unfinished and evidently 


only a4 inch veneer. Steel anchors are evident in 
rows about 8 feet on center horizontally and 5 feet 
on center vertically. No headers are evident. 

The north portion of the party wall above the roof 

of No. 1628 is weaving, curved and out of plumb. 
The north portion of the party wall as measured in 
the north rooms in the first and second stories of 
No. 1632 was curved and out of plumb. It measured 
2 5/8 inches in 6 feet out of plumb, towards the 

east, for the lower portion of the wall in the first 
story and visibly curved back towards the west at the 
ceiling. In the second story the wall measured one 
inch in 4 feet out of plumb, towards the east. Above 
the roof it measured 5 inches in 6 feet out of plumb 
towards the east. These measurements were all 


towards the north or street end of the wall. 


Towards the rear of the party portion of the wall, the 


wall is out of plumb, with the top of the wall about 
6 to 8 inches west of battom of wall at roof of No. 1628. 
Towards the rear of the party portion of the wall there 


_is a corbelled out chimney which leans west with the wall. 


7. Towards the rear of the party portion of the wall 
there is a horizontal joint in the east wall of No. 
above the roof of No. 1628. There is a bulge 
in the wall near this area and there is evidence of 
old repairs to the wall. Paint is visible in these 
cracks, bulges and repair work and it is agreed that 
the extent of the wrecking operations of No. 1628 so 
far have not caused any cracks or damage to the wall. 


It is therefore the joint conclusion of the two Boards of Survey that 


the party wall (the north 42 feet plus or minus) between premises No. 1628 


and No. 1632 O Street, N. W. is in an unsafe condition. 
Respectfully submitted, 


Board of Survey,1628 O Street,N.W. Board of Survey,1632 O Street,N. W. 


/s/Bernard F. Locraft /s8/ A. J. Scullen 
. &. Locratt . J. Scullen 


/s/ Ted Englehardt /s/ Ted Englehardt 
Tal Englehardt Ted Engishardt 


/s/ Carl C. Hansen 


/s/ Carl C. Hansen 
Carl C. Hansen Carl C. Hansen 


only a 4 inch veneer. Steel anchors are evident in 
rows about 8 feet on center horizontally and 5 feet 
on center vertically. No headers are evident. 

The north portion of the party wall above the roof 

of No. 1628 is weaving, curved and out of plumb. 
The north portion of the party wall as measured in 
the north rooms in the first and second stories of 
No. 1632 was curved and out of plumb. It measured 
2 5/8 inches in 6 feet out of plumb, towards the 

east, for the lower portion of the wall in the first 
story and visibly curved back towards the west at the 
ceiling! In the second story the wall measured one 
inch in '4 feet out of plumb, towards the east. Above 
the roof it measured 5 inches in 6 feet out of plumb 
towards the east. These measurements were all 


towards the north or street end of the wall. 


Towards the rear of the party portion of the wall, the 


wall is out of plumb, with the top of the wall about 
6 to 8 inches west of battom of wall at roof of No. 1628. 
Towards the rear of the party portion of the wall there 


_is a corbelled out chimney which leans west with the wall. 


7. .Towards the rear of the party portion of the wall | 
there is a horizontal joint in the east wall of No. . 
above the roof of No. 1628. . There is a bulge 


in the wall near this area and there is evidence of 


old repairs to the wall. Paint is visible in these 
cracks, bulges and repair work and it is agreed that 
the extent of the wrecking operations of No. 1628 80: 


far have not caused any cracks or damage to the wall. 


It is therefore the joint conclusion of the two Boards of Survey that 


the party wall (the north 42 feet plus or minus) between premises No. 1628 
and No. 1632 O Street, N. W. is in an unsafe condition. | 
Respectfully submitted, 


Board of Survey,1628 O Street,N. W. Board of Survey,1632 O Street,N. W. 
/s/Bernard F. Locraft et A. J. Scullen Bee 
B. F. Locratt : cullen 
/s/ Ted Englehardt /s/ Ted — | 
ngle t ng: “<All 


/s/ Carl C. Hansen /a/ cane C. Hansen 
Carl C. Hansen ar ansen 
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(EXHIBIT 1-L) 


Served in person to Mr. Alvin 
West at 2:45.p.m. in room 107 
Dist. Bldg. on 12/22/58. 

/s/ J.J.1. 


December 22, 1958 


The First Baptist Church 
1326 - 16th Street, N. W. 


Washington, D. C. 
| Re: Party wall between 1628 and 


| 1632 - O Street, N. W. 
Gentlemen: 


Attached are copies of thereport dated December 6, 1958 submitted 
by the Boards of survey, appointed by the owners and the District of 
Columbia under the provisions of the Act of Congress approved March 1, 
1899, as amended April’ 5, 1935 (30 Stat. 923, 49 Stat. Part 1, 105), and 
Reorganization Order No. 55, Part VII dated June 30, 1953, which report 


declares that the party wall between 1628 and 1632 - O Street, N. W. is in 


an unsafe condition. 
The Act of Congress referred to above states in Section 3: 


"Whenever the report of any such survey shall declare 
the structure or excavation to be unsafe, or shall state 
that structural repairs should be made in order to place 
the said structure or excavation in a fit condition for 
further occupancy or use, and the owner or other inter- 
ested person shall for ten days neglect or refuse to 
cause such structure or excavation to be taken down 
or ortherwise to be made safe, the inspector of build- 
ings shall proceed to make such structure or excavation 
gafe or remove the same. After the expiration of the 


ten days in which the owner or other interested 
person is given to make the structure or excavation 
safe,. or to be taken down or removed, the owner 
or other interested person, having failed to comply 
with the provision of the report of the board of sur- 
vey, shall not enter, or cause to be entered, the 
premises for the purpose of making the repairs >... 
ordered, or razing the building, as the case may be; 
or in any other way to interfere with the authorized 
agents of the District of Columbia in making the said 
structure or excavation safe, or in removing same, 
without having first obtained the written consent of the 
Commissioners of the District of.Columbia or their 
duly authorized representatives. .The inspector of 
buildings shall report the cost and expense of said 
work to the Commissioners of the said District, who 
shall assess the amount thereof upon the lot.or rstod 

? 


whereon such structure or excavation stands, or s 

or was dug, and unless the said assessment is paid w. 
in ninety days from the service of notice thereof on the 
agent or owner of such property, the same shall bear 
interest at the rate of 10 per centum per annum from 
the date of such assessment until paid, and shall be 
collected as general taxes are collected in said District; 
but said assessment shall be without prejudice to the 
right which the owner may have to recover from any 
lessee of other other person liable for repairs/" 


_ Accordingly, you are directed to make the party wall safe; either 


by repair and rebuilding so that-the wall is of proper thickness for its 
height, properly tied and bonded, and reasonably plumb; or to remove the 
wall in its entirety as well.as any structure or building which would be made 
unsafe by the removal of the party wall. 
You are further advised that the law provides that after the expira- 
tion of the ten day period in which you are required to complete the above 
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work and you have failed to do so, you are prohibited by law from entering 


the premises for the purpose of repairing or removing the party wall with- 
out first obtaining the written permission of the Commissioners of the Dis- 
trict of Columbia, or their authorized agents. 

Very truly yours, 


/s/ William N. Dripps 
| WILLIAM N. DRIPPS 


| Supt. , Inspection Division 


John B. and Hazel H. Wentworth 
1632 - O Street, N. W. 
Washington, D. C. 


Construction Section 


Mr. Carl C. Hansen 

8035 - 13th St. 

Silver Spring, Md. 

December 22, 1958 
John B. and Hazel H. Wentworth 
1632 - O Street, N. W. 
Washington, D. C. 
Re: Party wall between 1628 and 
1632 - O Street, N. W. 
Dear Sir and Madam: 

Attached are copies of the report dated December 6, 1958 submitted 
by the Boards of Survey, appointed by the owners and the District af 
Columbia under provisions of the Act of Congress approved March 1, 1899, 
as amended April 5, 1935 (30 Stat. 923, 49 Stat. Part.1, 105), and Reor- 


ganization Order No. 55, Part. Vil dated June 30, 1953, which report 


declares that the party wall between 1628 and 1632 - O Street, N.| W. is in 
an unsafe condition. 


The Act of Congress referred to above states in Section 3: 


‘Whenever the report.af any such survey shall declare 
the structure or excavation to be unsafe, or shall sta 
that structural repairs should be made in order to place 
the said structure or excavation in a fit condition for fur- 
ther occupancy or use, and the owner or other interested 
person shall for ten days neglect or refuse to cause such 
structure or excavation to be taken down or otherwise to 
be made safe, the inspector of buildings shall proceed to 
make such structure or excavation safe or remove the 
same. After the expiration of the ten days in which the 
owner or other interested person is given to make the 
structure or excavation safe, or to be taken down or re- 
moved, the owner or other interested person, having 
failed to comply with the provision of the report of th 
board of survey, shall not enter, or cause to be entered, 
the premises for the purpose of making the repairs ordered, 
or razing the building, as the case may be; or in any other 
way to interfere with the authorized agents af the District 
of. Columbia in making the said structure or excavation 
safe, or in removing same, without having first obtained 
the written consent af the Commissioners of the District 
of Columbia or their duly authorized representatives. 
The inspector of buildings shall report.the cost and 
expense of said work to the:Commissioners of said 
District, who shall. assess the amount thereof upon the 
lot or ground whereon such structure or excavation 
stands, or stood, or was dug, and unless the said as- 
-sessment is paid within ninety days from the service 
of notice thereof on the agent or owner of such property, 
the same shall bear interest at the rate af 10 per centum 
per annum from the date af such assessment until paid, 
and shall be collected as general taxes are collected 
in said District; but said assessment shall be without 
prejudice to the right which the owner may have to recover 
from any lessee or other person liable for repairs." 


Accordingly, you are directed to make the party wall safe within 
ten days from the date of receipt of this letter; either by repair. and rebuild- 


ing so that the wall is of proper thickness for its height, properly tied and 


bonded, and reasonably plumb; or to remove the wall in its entirety as well 
as any structure or building which would be made unsafe by the removal of 
the party wall. 

You will note that the law provides that after the expiration of the 
ten day period in which you are required to complete the above work and 
you have failed to do so, you are prohibited by law from entering the 
premises for the purpose of repairing or removing the party wall without 
first obtaining the written permission of the Commissioners of the District 
of Columbia, or their authorized agents, in which event the work will be 
performed by the District of Columbia and the cost then will be assessed 
against the lot or lots upon which the structure stands. 

Very truly yours, 


/s/ William N. Dripps 


WILLIAM N. DRIPPS 
Supt., Inspection Division 
The First Baptist Church 
1326 - 16th Street, N. W. 
Washington, D. C. 
Construction Section 


Mr. Cari C. Hansen 
8035 - 13th St. 


Silver Spring, Md. 


(EXHIBIT .1-M) 
September15, 1959 
Mr. John B.. Wentworth 
c/o Mr. Nathan H. David 
Pennsylvania Building 
425 - 13th Street, N. W. 
Washington 4, D. C. 
The First Baptist Church 
c/o Mr,. Alvin O.. West 
1411 K Street, N. W., Room 800 
Washington 5, D,.C. 
Re: Party Wall at 1628-1632) OSt. ,N. W. 
Gentlemen: 

-Reference is made to the letter from this affice dated July 28, 1959 
in which I advanced a proposal having the objective of securing removal of 
the building at 1628 O Street, N..W. and the repair of the party wall be- 
tween 1628 O Street and 1632 O Street, N. W. This proposal was not 
accepted by the owners of 1628 O Street, N.. W. ‘Therefore, the proposal 
is withdrawn and the letter is rescinded. 

Since much time has elapsed since the report of the joint Boards of 
‘Survey on December 6, 1958, it is proper that these Boards should be re- 
convened to examine again the party wall. and to arrive at a conclusion, 
This letter is notice that the two Boards of Survey willbe reconvened as 


soon as possible. 


.For your information, the personnel of the Boards is as follows: 


The Board for 1628 O Street, N.W. - D.C. member, Mr. Carl C. Hansen 
The owner's member, Mr. Bernard 
F. Locraft 
The Third member, Mr. Ted. 
Engleharat 
The Board for 1632 O Street, N.W. - D. C. member, Mr. Carl C. Hansen 
The owner's member, Mr. A. J. 
Scullen 
The third member, Mr. Ted. 
Englehardt — 
It will be assumed, in the absence of any notice to the contrary, that 
the owner's members as listed above are still satisfactory. 
You will be advised of the new findings of the Boards of Survey as 


soon as these findings become available. 


Very truly yours, 


/s/ William N. Dripps 


WILLIAM N. DRIPPS 
Supt. , Inspection Division 


\(EXHIBIT 1-N). 


Washington, D.C. 
October 7, 1959 


Mr. Charles W. Hart 

Hearing Officer and Executive Secretary 
Board of Appeals and Review 
Government.of the District of Columbia 
Washington, D..C. 


Subject: Joint report of Boards of Survey re premises located at 
1628 and 1632 O Street, N. W., Washington, D.C. 
Reference: (a) Joint report of Boards of Survey re premises 


1628 and 1632 O Street, N. W., Washington, D. C., 


dated December 6, 1958. 
_Dear Mr. Hart: 

At the request of Mr. W. N. Dripps, of the Department of Licenses 
and Inspections of the District of: Columbia, the Joint Boards reconvened 
at the site on September 30, 1959, for. the purpose of confirming or revis- 
ing the report of Reference (a). : 

All members were present except Mr. A. J. Scullen, who was 
notified of the meeting. 

The premises were inspected and there appeared to be no visible 
changes in any of the conditions except that the top story of the free stand- 
ing brick wall at the rear of 1628 O Street had been removed since the re- 


port of Reference (a). 

It is therefore the joint conclusion of the two Boards of Survey that 
there is no change to be made in the findings or conclusion of the report 
of Reference (a). 

Respectfully submitted, 


Board of Survey, 1628 O Street, N.W. Board of Survey, 1632 O Street, N.W. 


/s/ Bernard F. Locraft ABSENT 
B. F. Locraft A. J. scullen 


/s/ Ted Englehardt /s./Ted Englehardt 
Tel Englehardt Ted Englchardt 


/s/ Carl C.| Hansen /s/Cari C. Hansen 
F ar 


. Hansen Carl C. Hansen 


* 
October 12, 1959 
Mr. Charles W. Hart 
Hearing Officer and Executive Secretary 
Board of Appeals and Review 


Government of the District of Columbia 
Washington, D. C. 


Subject: Joint report of Boards of Survey re premises located at 


1628 and 1632 O Street, N. W., Washington, D. C. 


._Dear Mr. Hart: 
Enclosed please find the report af the reconvening of the subject 
Boards of Survey, signed by all of the members present. 


The report confirms our findings and conclusions as made in the 


report dated December 6, 1958. 
If there are any further questions please do not hesitate to call.on 


Very truly yours, 


/s/ Carl Hansen 
Enclosure: -To Mr. Hart 


ce: Mr. J. J. genfritz, Director, Dept. of Licenses and Inspections 
Mr. W. N. Dripps, Supt., Inspection Division 
Mr. Leon Brown, Chairman, Board of Appeals and Review 


(EXHIBIT 1-0) 
November 6, 1959 
John B. and Hazel H.. Wentworth 
1632 - O Street, N. W. 
Washington, D. C. / 
Re: Party wall between 1628 and 
1682 - O Street, N.. W. 
Dear.Sir and Madam: 
Attached is a copy of the report dated October 7, 1959 submitted 
by the Boards of Survey, appointed by the owners and the District of 


Columbia under provisions of the Act of Congress approved March 1, 1899, 


as amended April 5, 1935 (30 Stat. 923, 49 Stat. Part 1, 105), and Reor- 
ganization Order No. 55, Part VIII dated June 30, 1953, which report 
declares that the party wall between 1628 and 1632 - O Street, N. W. is 


in an unsafe condition. 


The Act of Congress referred to above states in Section 3: 


"Whenever the report of any such survey shall declare 
the structure or excavation to be unsafe, or shall state 
that structural repairs should be made in order to place 
the said structure or excavation in a fit condition for further 
occupancy or use, and the owner or other interested person 
shall for ten days neglect or refuse to cause such structure 
or excavation to be taken down or otherwise to be made 
safe, the inspector of buildings shall proceed to make 
such structure or excavation safe or remove the same. 
After the expiration of ten days in which the owner or other 
interested person is given to make the structure or exca- 
vation safe, or to be taken down or removed, the owner 
or other interested person, having failed to comply with 
the provision of the report of the board of survey, shall 
not enter, or cause to be entered, the premises for the 
purpose of making the repairs ordered, or razing the 
building, as the case may be; or in any other way to 
interfere with the authorized agents af the District of 
Columbia in making the said structure or excavation safe, 
or in removing same, without having first obtained the 
written consent of the Commissioners of the District af 
Columbia or their duly authorized representatives. The 
inspector of buildings shall report the cost and expense 
of said work to the Commissioners of the said District, 
who shalt assess the amount thereof upon the lot or 
ground whereon such structure or excavation stands, 
or stood, or was dug, and unless the said assessment 
is paid within ninety days from the service of notice 
thereof on the agent or owner of such property, the same 
shall bear interest at the rate of 10 per centum per annum 
from the date of such assessment until paid, and shall be 


collected as general taxes are collected in said District; 
but said assessment shall be without prejudice to the 
right which the owner may have to recover from any 
lessee or other person liable for repairs." 


Accordingly, you are directed to make the party wall safe within 


ten days from the date of receipt of this letter by repair or rebuilding so 
that the wall is of proper thickness for its height, properly tied and bonded, 
and reasonably plumb. 
You will note that the law provides that after the expiration of the 
ten day period in which you are required to complete the above work and 
you have failed to do so, you are prohibited by law from entering the 
premises for the purpose of repairing or removing the party wall without 
first obtaining the written permission of the Commissioners of the District 
of Columbia, or their authorized agents, in which event the work will be 
performed by the District of Columbia and the cost then will be assessed 
against the lot or lots upon which the structure stands. 


Very truly yours, 
/s/ William N. Dripps 


WILLIAM N. DRIPPS 
Supt. , Inspection Division 


Encl. 


cc- Construction Section 


(EXHIBIT 1 -P) 


November 6, 1959 


The First Baptist Church 
1326 - 16th Street, N. W. 
Washington, D. C. 
Re: Party wall between 1628 and 
1632 - O Street, N. W. 
Gentlemen: 


Attached is a copy of the report dated October 7, 1959 submitted 
by the Boards of Survey, appointed by the owners and the District of 
Columbia under provisions of the Act of Congress approved March 1, 1899, 
as amended April 5, 1935 (30 Stat. 923, 49 Stat. Part 1, 105), and Reor- 
ganization Order No. 55, Part VIII dated June 30, 1953, which report 
declares that the party wall between 1628 and 1632 - O Street, N. W. is 
in an unsafe condtion 

The Act of Congress referred to above states in Section 3: 


Whenever the report of any such survey shall declare 
the structure or excavation to be unsafe, or shall state that 
structural repairs should be made in order to place the said 
structure or excavation in a fit condition for further occu- 
pancy or use, and the owner or other interested person shall 
for ten days neglect or refuse to cause such structure or ex- 
cavation to be taken down or otherwise to be made safe, the 
inspector of buildings shall proceed to make such structure 
or excavation safe or remove the same. After the expira- 
tion of the ten days in which the owner or other interested 
person is given to make the structure or excavation safe, 
or to be taken down or removed, the owner or other inter- 
ested person, having failed to comply with the provision 
of the report of the board of survey, shall not enter, or 


cause to be entered, the premises for the purpose of making 
the repairs ordered, or razing the building, as the ce 

may be; or in any other way to interfere with the authorized 
agents of the District of Columbia in making the said struc- 
ture or excavation safe, or in removing same, without 

having first obtained the written consent of the Commissioners 
of. the. District.of Columbia or their duly authorized repre- 
sentatives. The inspector of buildings shall report the 

cost and expense of said work to the Commissioners of the 
said District, who shall assess the amount thereof “jon 
the lot or ground whereon such structure or excavation 
stands, or stood, or was dug, and unless the said assess- 
ment is paid within ninety days from the service of notice 
thereof on the agent or owner of such property, the same 
shall bear interest at the rate of 10 per centum per annum 
from the date of such assessment until paid, and shall be 
collected as general taxes are. collected in said District; but 
said assessment shall be without prejudice to the right 
which the owner may have to recover from any lessee or 
other person liable for repairs." 


Accordingly, you are directed to make the party wall safe within 
ten days from the date of receipt of this letter by repair or rebuilding so 
that the wall is of proper thickness for its height, properly tied and bonded, 
and reasonably plumb. 

You will noté that the law provides that after the expiration of the 
ten day period in which you are required to complete the above work and 
you have failed to do so, you are prohibited by law from entering| the 
premises for the purpose of repairing or removing the party wall without 
first obtaining the written permission of the Commissioners of the District 


of.Columbia, or their authorized agents, in which event the work will be 


performed by the District of Columbia and the cost then will be assessed 
against the lot or lots upon which the structure stands. 

In addition to the above, an inspection made by representatives of 
this Department this morning has revealed that the second floor joists at 


the rear of 1628 Q Street, N. W. have now deteriorated to the point where 


they are unsafe and imminently dangerous. You are therefore directed 


to shore up and make temporarily safe the above mentioned floor joists 
within twenty-four (24) hours from receipt of this notice. 

This notice in no way rescinds the notice given you on September 10, 
1958 which directed that you cease razing operations on this building. 


Very truly yours, 


/s/ William N. Dripps 


WILLIAM N. DRIPPS 
Supt. , Inspection Division 


Encl. 


cc- Construction Section 
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[Filed December 24, 1959] 
* *x 
PLAINTIFFS' REPLY 
Plaintiffs, by their attorney, make the following reply to the 
counterclaims in the answer of the First Baptist Church of the City of 
Washington, District of Columbia: 


AS TO THE COUNTERCLAIM AND CROSSCLAIM 
FOR DECLARATORY JUDGMENT 


1. Have no knowledge or information upon which to base a.belief 
concerning the original construction of the Church's building referred to 
in paragraph 13 of its answer. 

2. Have no knowledge or information upon which to base.a belief 
with respect.to the allegation in paragraph 16 referring to the manner in 
which the wall was originally constructed. Plaintiffs admit the approximate 


dimensions, position and composition .of the wall, as described in said 


paragraph. 
3. Deny that said party wall is or was, in a dangerous and unsafe 


condition, as alleged in paragraph 17, so as to require rebuilding of the 
wall. 
4. Deny each and every allegation in paragraph 18. 
5. Deny each and every allegation contained in paragraph 21, except 
that plaintiffs admit that they contend that the wall isa party wall; thatthe 


District of Columbia is required to proceed in strict accordance with the 


provisions of its Building Code, more specifically Section 309; and that 


it is erroneously and unlawfully proceeding against plaintiffs pursuant to 


the provisions of Article 101-05 (Act of Congress, approved March 1, 


1899, as amended; Title 5, D. C. Code, Secs. 501-505). 


AS TO THE COUNTERCLAIM FOR DAMAGES 

6. Deny knowledge or information subject to form a belief as to 
each and every allegation contained in paragraphs 22 and 23, except that 
plaintiffs admit that defendant Church was directed by the District on or 
about September 10, 1958, to suspend razing operations, because of the 
alleged unsafe condition of the party wall. 

%. Deny the allegations in paragraph 24, but admit they have not 
complied with the District's letter of September 10, 1958, and allege that 
the District relieved them of proceeding under such letter, which con- 
stituted an illegal and arbitrary demand. 

8. Deny each and every allegation contained in paragraph 25 and 
allege that if any loss has been sustained by defendant Church it has been 
sustained through its own fault, negligence and unlawful conduct, and that 
plaintiffs are not liable therefor. 


WHEREFORE, plaintiffs pray for an order and judgment denying 
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any relief to defendant Church as ‘prayed for in its counterclaims against 


plaintiffs. 
s/ Alexander Boskoff 
Attorney. for Plaintiffs. 


‘[Filed January 8,. 1960] 
PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT 
Plaintiffs move this. Court,. pursuant to Rule 56 of the. Federal 
Rules of Civil Procedure, for an order granting summary judgment to 
them in this cause in the following respects: 
1. Declaring the notice and demand, dated November 6,, 1959 
served upon plaintiffs by the District of Columbia to be unlawful and void, 
and enjoining the said District of (Columbia from any further proceedings 
against plaintiffs with respect to said notice and demand. 
.2. . Dismissing the counterclaims of defendant Church against 
plaintiffs. 
3. Adjudging the District of Columbia liable to plaintiffs 
representing reasonable attorneys fees. 
The grounds for this motion are:that there is no genuine issue.as to 
any material fact and that the plaintiffs are. entitled to 2.judgment.in the 


respects enumerated as a matter of law. 

Plaintiffs contend that the notice and demand, dated November 6, 
1959, are unlawful and void, in that it clearly violates the provisions of 
Article 309 of the Building Code of the District of Columbia. 


/s/ Alexander Boskoff 
Alexander Boskoff 


[Filed January 8, 1960] 
AFFIDAVIT OF JOHN B. WENTWORTH 
John B. Wentworth, having been sworn, deposes: 
1. Iam a plaintiff in this case. 
2. Onor about August 5, 1957 the District of Columbia issued 
permit B-26523 to myself and my wife to make specified alterations and 
improvements in our home at 1632 O Street, N. W. These changes were 


required by the District as a condition to the use of the first story of our 


home by a theatre club in which we are interested. 


On or about December 16, 1957 the District issued to us permit . 
B-30618, which revised permit B-26523 as to the work to be ‘performed. 
3. Onor about October 3, 1958 Certificate of Occupancy B-9801 


was issued to us by the District, permitting us to use the front half of the 


first: floor of our home, where the required work had been completed, 
for the purposes of the theatre club. This work required us to/remove 
the wood from the foyer walls.of our home, and in doing so exposed in 
part the party wall which is now being razed and rebuilt by the District. 

At no time during the inspections made by the District with respect 
to the building permits issued to us, was any question raised concerning 
the safety of the party wall. 

4. After the Church began razing its adjoining building,| I was 
approached by the person supervising the razing and told that my east 
wall was bulging in places, and that the wall. could properly and satis- 
factorily be safeguarded by the use of some kind of metal anchors. I 
spoke about it to the District inspector present at the time ani he said that 
there were bulges in the wall, and that it could be properly repaired by 
anchors. The District's Exhibit 1A shows a notation by the inspector, 
"6/3/58 Install channel iron to. hold wall," and this notation apparantly was 
made at about the time I had my conversation with the District inspector. 

5. At that time f told the wrecking supervisor and the inspector 
that I would look into the matter as quickly as possible. I then consulted 
an engineer and architect about the matter, and pending these consultations, 


on June. 18,. 1958, the District sent a letter to me and my wife, stating the 


condition of the wall to be dangerous and unsafe, and directin:- "s to 


correct the condition. At this point my.wife and I retained legal counsel 
to help us. 
. /s/ John B. Wentworth 
ohn B. Wentworth 


* * * 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


* * * 


Friday, January 29, 1960 
* * * * * 
MR. CLARK: Your Honor, in the case of Wentworth versus the 
District of Columbia, I appear here this morning on the motion of the 
District of Columbia and our employees and agents who are also named 


~ 


as defendants, .on a motion for summary judgment. 


This case involves a party wall situation at 1632 and 1628 O Street, 


N. W., in the District of Columbia. 

Briefly, if I may, I would like to outline -- 

THE COURT: (I have tried to read all the pleadings. Iam not 
sure I understand the entire factual situation. What is the present status? 
Has the wall been removed? 

MR. CLARK: The last word I had on it was that the District of 
Columbia let bids and entered into a contract for the removal of the wall 
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and to have it rebuilt so that it is a safe structure. I think that either 
has been.done or is almost finished. I believe Mr. West might be able 
to help us. 
THE COURT: Do you know Mr. West? 
MR. WEST: Yes. The entire job is substantially completed or 
it was the last time I saw it. The old. wall has been demolished, the new 
wall has been rebuilt and it was substantially finished as of last Sunday. 
THE COURT: I assumed so from the papers. Do you.agree that 
that is the situation? 
MR. BOSKOFF: That is my understanding. There may bea few 
finishing items to. be put on the rebuilt wall. 
THE COURT: All right. 
® * * * * 
‘What relief are they asking against the District of Columbia? 
MR, CLARK: They are asking that this order of the District of 
Columbia,. which gives them ten.days to'make the wall safe, be vacated 
for the reason that we should not have utilized Section 5-501 of the Code, 
but rather should have proceeded under the Building Regulations. 


THE COURT: I assume the District. will now assess the property 


for the cost of the work. 


MR. CLARK: As provided in the Code, assessments will be 


made, yes, Your Honor. * * * 

MR. BOSKOFF:' Your Honor, my name is Alex Boskoff. I 
represent the plaintiffs: Your Honor has pending before you what amounts 
to motion for summary judgment by each party: the plaintiffs, the District, 
and the Church. 

THE COURT: So far as the District is concerned let's consider 
that first. Do you agree there is no material issue of fact? 

MR. BOSKOFF: I agree and I was going to come to the only issue 
of fact that the Church seems to raise and say that that is not really an 
issue of fact at all. 

* a * * * 

THE COURT: What relief is it you want against the District and 
also against the Church? 

MR. BOSKOFF: The relief we ask is this: We ask no relief 
against the Church, Your Honor. I have joined the Church because I 


can see there may have been a question it would be a necessary party. 


* * * * * 


THE COURT: CanI go back just a moment. You say the Build- 


ing Code applies. What should have been done under the Builing Code? 
MR. BOSKOFF: This language says that in that event the owner 
of the building being removed razed or demolished shall with respect to 


such party wall or party walls or any portion thereof that may be deemed 
by the Director of Licenses and Inspections to be unsafe or dangerous 
either remove and reconstruct the same or anchor, brace, and buttress 
the same. 

THE COURT: Suppose he doesn't do it. 

MR. BOSKOFF: You mean what remedy does the District have? 

THE COURT: Yes. 

MR, BOSKOFF: They put a violation on it and it is a fifty dollar 
a day penalty, Your Honor. 

Isn't that correct? 

MR, CLARK: We would file an information in the Municipal 
Court, Your Honor. 

* * * * * 

MR, BOSKOFF: * * * I want to refer to something we allege in 
our complaint and we feel would be true. It carries us in the realm of 
questions of fact. I have assumed the status of the wall to be the same as 
it was when the razing exposed it. That is, it was out of plumb jin some 


areas. 


But insofar as the Church's and the District's Motions for Summary 


Judgment are concerned, we raise questions of fact because we don't con- 


cede that that wall got out of plumb for any reason other than the; action of 
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the Church and its predecessors in title in allowing its property to fall 
into a state of disrepair while ours was kept in good repair so that when 
that razing was undertaken the lateral wall was as much as six to eight 
inches out of line, sinking and sagging, and pulling with them the wall 
so that it became out of! plumb sometime in the past. When, we don't 
know. ** * 

* a * * 

THE COURT: The whole case depends on a determination of 
whether there is a party wall. There has to be a determination as to 
whether there was a party wall, doesn't there? 

Your case is grounded on the fact that was a party wall and as such 
the District was required to proceed under the Building Code. Is that 
right? 

MR. BOSKOFF: The District's case, too. 

THE COURT: (That is whatIsay. The case of everybody. 

MR. BOSKOFF: That is right. 


* * * * * 


MR. WEST: May it please the Court, the defendant Church has 


pending a motion for summary judgment on its counter-claim and cross- 
claim for a declaratory judgment interpreting the statute under which the 
District of Columbia is proceeding here, but that motion isn't before the 


Court this morning, since it.was filed after the motions that are now 
pending. 
‘THE COURT: Has a response been filed? 
MR. WEST: Ihave had a response from the District but not from 
plaintiffs. 
It appears from the way the argument is developing now, it is in- 


creasingly apparent that there are questions of fact. It has always been 


apparent to me there are questions of fact as to whether or not the wall 


here is a party wall. 
On behalf of the Church I moved for summary judgment. I did 
not ask for a declaration that this was not a party wall because I do not 
concede that as being a question which the Court.can decide, on application 
for summary judgment. 
THE COURT: Let me ask the other parties: Are you willing to 
have the Court also consider the Church's motion for summary judgment 
at this time? 
MR, CLARK: I understand all the opposition hasn't come in. I 
was prepared this morning only on the motion -- the cross motions of 
.Wentworth and the District of Columbia. 
THE COURT: That is allI can hear, then. 


* * 7 
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MR. CLARK: May Ibe heard very briefly, Your Honor, in re- 
buttal? 

As I understand it, the only matters before the Court this morning 
is motion for summary judgment on behalf of the District of Columbia to 
the complaint and the cross-motion of the plaintiff. Now, as between the 
plaintiff and -- 

THE COURT: | Let me ask youthis. I think I know what you are 
coming to. If I should rule that there is no genuine issue of fact. between 
the District and the plaintiff, and that there is a party wall, how would 
that effect the position of the Church in the subject proceedings, or would 
it effect them? 

MR. CLARE: I think Your Honor is considering the matter of res 
judicata. I don't think there is any issue here as between the District of 
Columbia and the Church that would estop Church from later on raising the 
question of fact that there is not a party wall in existence. I think the 
only issue existing here before Your Honor this morning are between the 
Church -- or Wentworth and the District of Columbia. 

THE COURT: | I understand the Wentworths and the District both 
say it is a party wall.! Between those two there is no issue of fact. 

MR. CLARE: | Yes, and of course, the only reason we concede 


that or say tint is that the Boards of Survey so find and we acted upon their 


representation. 


* * x * * 


THE COURT: You didn't in this case. You waited over a year. 
MR, CLARK: That's correct, if Your Honor please. The second 
part of that statute says where there is no imminent danger of peril to the 
public, and that was so found by the Board of Survey. But nevertheless 
an unsafe condition oo then the District of. Columbia shall convene the 
Board of Survey and proceed from there; which is precisely what we did 
in this particular situation. 


THE COURT: Thank you very much, gentlemen. 


* * * * 


[Filed February 9, 1960] 
MEMORANDUM 

Cross motions for summary judgment have been filed by the 
plaintiffs and by the defendants District of Columbia, Commissioners of 


the District of Columbia, Igenfritz and Dripps. 


These motions conceded that there is no genuine issue of material 
fact. They also concede that the wall which is the subject matter of the 
litigation is a party wall. This concession, of course, is not binding 
upon the additional defendant The First Baptist Church of the City af 


Washington, D. C., but is binding upon the parties to these cross motions 
for summary judgment which are now before the Court for determination. 

The Court is of the opinion that the controlling procedure under the 
circumstances of the instant case is found in Article 309 of the District af 
Columbia Building Code and that the notice and demand dated November 6, 
1959 which is the subject of the pending action, is unauthorized. District 
of Columbia v. Mattingly, 28 Appeals Cases, District of Columbia, 176. 

Accordingly, the motion of the plaintiffs for summary judgment 
will be granted and the motion of the defendants District of Columbia, Com- 
missioners of the District of Columbia, Ngenfritz and Dripps, will be de- 
nied. 


Counsel for plaintiffs will submit an order. 


-/a/ goaects C. McGarraghy 


Filed February 9, 1960 


* * * 


JUDGMENT AND ORDER 


Upon consideration of the motion of defendants District of Columbia, 
Commissioners of the District of. Columbia, Iigenfritz and Dripps to dis- 
miss plaintiffs’ complaint, or in the alternative for summary judgment, and 


of plaintiffs’ cross motion for summary judgment against said defendants, 


It appearing from the pleadings, exhibits, affidavits, motions and 
opposition filed herein, and from admissions made during oral argument ‘ 
on said motions before this Court on January 29, 1960, that there is no 
genuine issue between plaintiffs and said defendants as to any material 
fact; and, more specifically. 

It appearing that said defendants concede the wall in question to be 
a party wall and that the alleged unsafe condition of said party wall was 
first exposed to and observed by them during the razing by defendant The 
First Baptist Church of the City of Washington, D. C. of its abutting 
building; that Article 309-03 (e) of the Building Code of the District of 
Columbia clearly sets forth the procedure to be followed by said defendants 
in causing to be corrected any unsafe condition which existed in the party 
wall, and that said building regulation is, therefore, controlling under the 
circumstances; that said defendants , nevertheless, refused to proceed 


pursuant to said provisions of the Building Code and, instead, chose to 


proceed under color of the provisions of the Act of March 1, 1899, 30 Stat. 


923, as amended (Title 5, D. C. Code, section 501 et seq.), despite the 
timely protest of plaintiffs; that said Act of March 1, 1899, as amended, 
is inapplicable to the circumstances of the instant case, and the notice and 


demand, dated November 6, 1959, caused to be served upon plaintiffs by 
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said defendants under color of said statute is, accordingly, without 
authority in law; and that said defendants will, unless restrained from 
acting pursuant to said notice and demand, levy unlawful assessments 
against the real property owned by plaintiffs and in doing so cause them 
irreparable injury. 

It is, therefore, adjudged, ordered and decreed this 9th day 
of March 1960, that: 

1. The motion of defendants District of Columbia, Commission- 
ers of the District of Columbia, Igenfritz and Dripps is in all respects 
denied. 

2. Plaintiffs’ cross motion for summary judgment against said 
defendants is granted. 

3. The notice and demand, dated November 6, 1959, caused to 
be served by said defendants upon the plaintiffs is declared to be without 
authority in law and, therefore, null and void; and said defendants are 
hereby enjoined from any further proceedings thereunder against plaintiffs 


or their property. 


/g/ Joseph C. Mc Gar 
J E 


Filed March 9, 1960 


* 


NOTICE OF APPEAL 


Notice is hereby given this 8th day of April, 1960, that District 


of Columbia; Robert E. McLaughlin, David B. Karrick, and Brig. Gen. 


Alvin C. Welling, as Commissioners of the District of Columbia; J. J. 


ligenfritz, as Director of Licenses and Inspections; and William N. 


Dripps, as Superintendent of the Inspection Division, hereby appeal to the 


United States Court of Appeals for the District of Columbia from the judg- 


ment of this Court entered on the 9th day of March, 1960 in favor of John 


B. Wentworth and Hazel H. Wentworth against said District of Columbia; 


Robert E. McLaughlin, David B. Karrick, and Brig. Gen. Alvin C. 


Welling, as Commissioners of the District of Columbia; J. J. genfritz, 


as Director of Licenses and Inspections; and William N. Dripps, as 


Superintendent of the Inspection Division. 


/s/ Chester H. Gray 


CHESTER H. GRAY, 


Corporation Counsel, 


Filed April 8, 1960 


* 


D.C. 


BRIEF FOR APPELLEES 


nited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15,789 
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STATEMENT OF QUESTION PRESENTED 


The question is whether — the partial razing of a building by its 
owner having exposed a party wall whose existence was not revealed, 
as it was required to be, by the razing owner in its application for a 
razing permit, and the District having determined that, although] the 
party wall was in a damaged condition, the razing could safely proceed 
in a workmanlike manner — the District may, upon the razing owner's 
invitation that the District "proceed immediately with whatever work it 


deemed necessary," lawfully assume to relieve the razing owner of its 


clearly designated obligation under Article 309-03 of the District Build- 


ing Code to complete the razing, safeguard the wall and make such re- 
pairs as may become necessary, and whether the District, thereupon, 
may proceed under color of a general statute applicable to unsafe build- 
ings (D.C. Code, Title 5, Sections 501 et seq.), to make demand upon 
appellees, whose home shares the party wall in question, that they make 
the party wall safe within ten days from receipt of written notice; and 
whether the District may, upon appellees’ refusal to comply with this 
demand, then enter upon both properties for the purpose of completing 
the razing, and in doing so tear down and reconstruct the party|wall, 


with the intent of assessing some unspecified portion of this cost against 


appellees’ property ? 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 


The trial court upon cross-motions for summary judgment by 
appellants, hereinafter referred to as the "District," and appellees, 
referred to as the ''Wentworths," granted summary judgment to the 
Wentworths against the District. The judgment enjoined the District 
from further proceeding against the Wentworths on their property under 
the District's notice and demand, dated November 6, 1959, against the 
Wentworths, on the ground that said notice and demand was without 
authority in law. This appeal is by the District from that judgment. 


This action was instituted by the Wentworths filing on November 
12, 1959 their complaint, verified under oath (J.A. 1), seeking to enjoin 
the District from further proceeding under its notice and demand upon 
them dated November 6, 1959. The District's notice demanded that the 
Wentworths make safe by repair or reconstruction a party wall which 
existed between their home and an adjacent building owned by The First 
Baptist Church of the City of Washington, D. C., referred to as the 
"Church."’ The party wall had been partially exposed by the Church 
during an uncompleted razing of its building, in circumstances which 


will be more particularly referred to subsequently. 


Upon the filing of their complaint, the Wentworths moved simul- 
taneously upon its sworn allegations for a temporary restraining order 
(J.A. 30). The District opposed, and the motion was denied. The District 
then moved, in lieu of answer, for summary judgment against the Went- 
worths, basing its motion solely upon documentary exhibits in its files 
(J.A. 42). The Wentworths cross-moved for summary judgment against 
the District, and submitted, in addition to the sworn allegations in the 
complaint, a further affidavit by plaintiff John Wentworth (J.A. 79-80). 


In argument upon the cross-motions before the trial court, both 
parties conceded that the wall in question was a party wall (J.A. 82, 


et seq.). The District, which filed no affidavits in opposition to the 
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sworn allegations in the complaint or to the additional affidavit of John 
Wentworth, also advised the court that there was no issue of material 
fact (J.A. 88). 


The undisputed material facts as set forth in the verified com- 
plaint, the affidavit of John Wentworth and the District's exhibits appear 
as follows: 


Prior to the razing operations of the Church in June 1958, it and 
the Wentworths owned adjacent buildings on the south side of O Street, 
N.W., known respectively as numbers 1628 and 1632. The Wentworths 
used their building as their home, and it was in good repair. John 
Wentworth states in his affidavit that shortly prior to the Church's raz- 
ing and concurrently with it, the District inspected the party wall in 
question in connection with his application for building permits, and found 
nothing wrong (J.A. 80). The Church's building, on the other hand, was 
in bad condition and its walls transverse to the party wall had been 
permitted to decay and sag (J.A. 9, par. 20). 


Prior to the razing operations undertaken by the Church, its agent 
falsely represented in its application for a razing permit that there was 
no party wall involved (J.A. 50). Article 309-03(e) of the District Build- 
ing Code requires a razing owner to present to the District with its ap- 


plication for a permit the proposed method for securing all structural 
elements of any party wall to be left standing, and to secure the District's 


approval before razing is begun. None of these requirements was observed 
by the Church. The Wentworths had no notice or knowledge of jthe Church's 
plan to raze its building, until they actually saw the razing operation in 

progress. 


After the Church had partially razed its building, substantially 
removing the transverse walls which supported the party wall, /the 
District observed some bulging in the party wall, and ordered the Church 
to suspend its operations. John Wentworth in his affidavit states that the 
District inspector advised him that the matter could be properly remedied 


4 


by placing anchors there (J.A. 81). His statement is supported by the 
District inspector's own report: '6/3/58 Install channel iron to hold 
wall." (J.A. 45, where the word "cast" is erroneously used in place of 
"channel."’) 


At no time was there any indication that there was a need to de- 
molish and rebuild the entire wall. The party wall extended for a dis- 
tance of 42 feet south from O Street, and the bulging was evident only 
towards the street end of the wall (J.A. 60). Even that portion of the 
wall which was out of plumb was evidently not unsafe, because, according 
to the District's own reports made thereafter upon thirty-nine visits dur- 
ing a period of approximately a year and a half, no change or movement 
was observed in the wall, even with a large part of its transverse support 
removed by the Church (J.A. 45-47). Yet, acting under color of its notice 
to the Wentworths of November 6, 1959, the District completely demolished 
and rebuilt the entire party wall (J.A. 82). 


Subsequent to the District's suspending of razing operations, it 
wrote to the Wentworths on June 18, 1958 and demanded that they correct 
within ten days the "dangerous and unsafe" condition of their east wall, 
describing it as "cracked and not bonded properly, thus causing it to 
lean outwards" (J.A. 49). This letter began the dispute, as it involved 
the District and the Wentworths. The District finally came to agree that 
the wall was a party wall (J.A. 51), but on the same date, September 10, 
1958, it sent another letter to the Wentworths demanding that they alone 
correct the condition (J.A. 52). The Church throughout maintained, and 
continues to contend, that the wall is.not a party wall; and that, in any 
event, it has no obligation with respect to its condition. (Answer, par. 
18-19, J.A. 38). 


In an attempt to resolve the factual issues of the status and condition 
of the wall, all parties joined in the naming of a board of survey for each 
property, pursuant to the authority of the Building Code, Article 101-05 
(J.A. 53-57). The Boards of Survey returned a joint report, dated Decem- 


ber 6, 1958, in which the members unanimously found that the wall was a 
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party wall, and that it was in an unsafe condition in the respects reported 
(J.A. 58). Each board was comprised of three members, one appointed 
by the property owner, one by the District, and a third selected by the 
other two. 


Acting upon the joint report, the District mailed identical notices, 
dated December 22, 1958, to the Wentworths and the Church (J.A. 62-63). 
Declaring that the wall was a party wall and that it was in an unsafe con- 
dition, demand was made upon each owner to make the wall safe within 
ten days. 


The Wentworths responded to this demand by denying the authority 
of the District to proceed against them under color of a statute generally 
applicable to unsafe buildings, when Building Code Article 309-03(e) 
specifically and unambiguously required any razing owner who exposed 
a party wall which was considered to be "unsafe or dangerous for any 
reason" to either ''remove and reconstruct the same, or anchor, brace, 
or buttress the same, and do all other necessary work to enclose properly 
‘the building or other structure left standing." 


The Church continued to contend, notwithstanding the concurrence 
of its designee to the survey board in the joint report, that the| wall was 
not a party wall. 


From the date of its demand letters, dated December 22) 1958, 
until July 28,1959, the District took no action upon its demands. In the 
meantime, the clear absence of any movement or further deterioration 
in the wall, notwithstanding that a substantial portion of its transverse 
support had been removed in the razing already accomplished, caused 
the District to confer with the Wentworths and the Church. Following 
this conference, the District wrote to the Church on July 28, 1959, that 
because of the absence of movement in the wall, the Church was free to 
proceed with the razing of its building, "if accomplished in a careful, 


workmanlike manner under competent supervision" (J.A. 17-21). 
Accordingly, the District proposed that the Church file its plans "to 
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show clearly the method proposed to protect and waterproof the party 
wall between 1628 O Street and 1632 O Street, all in accordance with 
Article 309-03 of the D.C. Building Code, pertinent parts of which are 
quoted here for your information: The District made no mention of 
needed repairs to the wall, and it was clear that appellant Dripps, 
District Superintendent of Inspectors, who wrote the letter, contem- 
plated that the razing could safely be completed without repairs being 
made. 


By its reply letter of August 11, 1959 the Church informed the 
District that it preferred not to proceed with the razing of its building, 
and urged the District to "proceed immediately with whatever work is 
deemed necessary" (J.A. 22). On September 15, 1960 the District wrote 
to the Wentworths that, because the Church had refused to proceed with 
the razing of its building, the District proposed to reconvene the boards 
of survey for further action (J.A. 23-25). 


The Wentworths refused to agree to this proposal, on the grounds 
that it was unauthorized and inapplicable, and demanded that the District 
proceed to enforce the clear provisions of Article 309-03 of the Building 
Code. The District, nevertheless, on September 30, 1959 "reconvened" 
the boards of survey, without any representative of the Wentworths being 
present, and on October 7, 1959 the boards reported merely that there was 


no change to be made in the findings or conclusion of the earlier report 
(J.A. 69). 


Upon the basis of this report of October 7, 1959, the District 
notified the Wentworths on November 6, 1959 that the party wall was 
in an unsafe condition, and directed them, under color of the Act of March 
1, 1899, to make the wall safe within ten days, under threat of having the 
District perform the work and assess the cost against the lots involved 
(J.A. 71). A similar notice was served upon the Church, and in neither 
notice was any reference made to the required completion of the razing. 
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Upon being served with this notice and demand, the Wentworths 
filed suit. Thereafter, the District proceeded to raze the Church's 
building, in the course of which it has demolished the entire party wall 
and rebuilt it (J.A. 82-83). 


STATUTE AND REGULATION INVOLVED 


The Act of June 14, 1878, 20 Stat. 131, ch. 194 (1 D.C. Code, 
section 228) provides: 


The Commissioners of the District of Columbia, are 
authorized and directed to make and enforce such build- 
ing regulations for the said District as they may deem 
advisable. 

Such rules and regulations made as above provided 
shall have the same force and effect within the District 
of Columbia as if enacted by Congress. 


Article 309-03(e) of the Building Code of the District of Columbia 


provides: 


In the event that any building or other structure, which 
is enclosed on one or more sides with a party wall or party 
walls, is wholly or partially removed, razed or demolished, 
and any such party wall or party walls left standing and os 
posed are in the opinion of the Director of Licenses and 
spections unsafe or dangerous for any reason, then in that 
event, the owner of the building being removed, razed or 
demolished shall, with respect to such party wall or party 
walls or any portion thereof that may be deemed by the Di- 
rector of Licenses and Inspections to be unsafe or dangerous, 
either remove and reconstruct the same, or anchor, brace, 
or buttress the same, and do all other necessary work to en- 
close properly the building or other structure left standing. 
Whenever any party walls, or parts of such walls, are to|b 
left standing, the proposed method of securing all satpeaeae 
elements thereof shall be presented with the application for 
the razing permit and shall be approved before the work lis 
started. Drawings, sketches and descriptions shall clearly 
establish the joint use of the wall as a party wall by the ad- 
joining property owners or shall show the location of lot 
lines in relation to the party walls involved in the demolition 
work. 


SUMMARY OF ARGUMENT 


Article 309-03(e) of the District Building Code unambiguously 
requires a razing owner to (1) reveal in its application for a permit 
the existence of a party wall, (2) present, and secure the District's 
approval of, its plans for safeguarding any party wall, and (3) remedy 
an unsafe or dangerous condition in any party wall exposed during its 
razing operations. 


These obligations of the razing owner have the same force and 
effect as if imposed directly by Congress, and the District has no power 
or discretion to relieve the razing owner of them. Nor may it achieve 
this relief by indirection, by electing to proceed against the Wentworths 
under color of a general statute which is not specifically concerned with 
the unusual problems created by party walls exposed during razing opera- 
tions. 


The undisputed facts in the record clearly demonstrate that the 
District recognized that the razing owner could safely proceed to com- 
plete its razing, without repair to the wall, so long as it took proper 
precaution with respect to safeguarding the party wall. This was an 
obligation which the Building Code demanded of the razing owner from 
the outset of any razing, and the District acted as a mere unauthorized 
volunteer, when it!accepted the razing owner's invitation to complete its 
razing operations for it; and then proceeded to demolish and rebuild the 


entire party wall, where its own reports demonstrated that only minor 


repair, at most, was required. 


ARGUMENT 


It would be difficult to imagine an instance in which the language 
of a regulation or statute more specifically identifies the subject matter 
to be covered than Article 309-03(e) of the District Building Code does 
the situation here created by the razing owner. 


During the course of its razing the Church exposed the party wall 
between its building and that of the Wentworths. The regulation provides 
that if a party wall, exposed during razing, is in the opinion of the Direc- 


tor of Licenses and Inspections "unsafe or dangerous for any reason," the 


razing owner shall do all the necessary work to repair or reconstruct the 
party wall. [emphasis added]. 


Congress has provided that the District's building regulations 
"ghall have the same force and effect within the District of Columbia 
as if enacted by Congress." Title 1, D.C. Code, Section 228. 


The duty to repair or reconstruct under the regulation is) mandatory, 
and it is not left to the discretion of the Director or any other District 
official. The crux of this appeal lies in the District's arbitrary decision 
to ignore the unambiguous requirement of its regulation and tojact, in- 
stead, because of the Church's preference, under color of a general 
statute clearly not designed by Congress to deal with the unique problems 
created by party walls. The District Court has correctly ruled that the 
general statute is inapplicable to the circumstances of this case, and 
that the District, therefore, acted without authority in law in its demand 
upon the Wentworths of November 6, 1959. 


This Court, in Berry v. District of Columbia, 1908, 32 App. D.C. 
96, has defined the duty of the District to enforce its building regulations 
in the following terms, at pp. 104-105: 
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The commissioners were empowe red by Congress to 
make and promulgate general regulations governing the 
matter of building in the District of Columbia. Such regu- 
lations, when promulgated, had the force of laws binding 
not only the public, but the commissioners also. They 
could amend or repeal by another general order, but they 
were invested with no power to suspend the same tempo- 
rarily, or to make special orders exempting any particular 
person or property from their operation. 


. . . The action taken by the commissioners was a 

palpable misconstruction, and amounted to nothing more 

than a virtual suspension of the regulation by way of except- 

ing plaintiff's property from its operation. They are not 

judicial officers invested with the power to make interpreta- 

tions of their regulations, upon the petition of parties, but 

ministerial officers invested with the power to make certain 

general regulations, and then to enforce them without favor. 

In the presence of the specific provisions of Article 309, the general 
statute of March 1, 1899 obviously lacked applicability. Townsend v. Little, 
18838, 109 U.S. 504, 512, 3S.Ct. 357; Kepner v. United States, 1903, 195 
U.S. 100, 125, 24 $.Ct. 797; Simon v. Simon, 1928, 58 App. D.C. 158, 26 
F.2d 530; Swiss Nat. Ins. Co. v. Miller, 1923, 53 App. D.C. 173, 176, 289 


F.571. 


The opinion of the survey board, that damage to the party wall had 
probably preceded the razing, does not justify the District's avoidance of 
the regulation's requirements. The language of the regulation itself 
necessarily implies that the time and manner of the damage is immaterial 
to the unconditional obligation of the razing owner to make the party wall 
safe. Thus, the razing owner has the obligation to reconstruct or repair 
where it appears that the party wall is unsafe or dangerous "for any 


reason." Nor is there any attempt in the language of the regulation to 


limit this obligation to damage occasioned during razing, or clearly 
attributable in some other way to the razing owner. 


Clearly, the purpose of the regulation is to impose upon any 
owner proposing to raze his building, as a condition to the issuing of 
a razing permit, the absolute obligation to reconstruct or repair any party 
wall which is left standing and exposed as a result of the razing. Having 
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undertaken to alter the status quo, the razing owner may validly be re- 
quired to make safe any exposed party wall, regardless of when the wall 
damage had occurred. This requirement is all the more reasonable where 
the razing owner, by failing to report the existence of the party |wall in his 
application for a permit, excludes other interested parties from knowledge 
or opportunity to act before the status quo is altered. 

The decision of this Court in District of Columbia v. Mattingly, 1906, 
28 App. D.C. 176, clearly supports the judgment below. In the first in- 
stance, it makes it clear (at p. 185) that the act is intended to provide "a 
summary remedy in cases where the public safety is in danger;!" and that it 
is to be strictly construed in favor of the Wentworths. Secondly, as a 
corollary, it clearly holds that where building regulations ee other 
solutions for specific situations (i.e., certainly, where there ig no im- 
minent danger to the public), the provisions of the regulations must be fol- 
lowed, to the exclusion of the statute. 
It is true that this Court found in the Mattingly case that the razing 
owner had apparently created the major damage to the wall by removing the 
bases of the two chimneys which were built into the party wall., But this 
fact would hardly appear to supply a logical basis for the Court's ultimate 
conclusion that the wall was not "unsafe" within the meaning of the statute. 
More important, in our view, is the Court's finding that the tempo- 
rary support supplied to the wall had removed any imminent danger to the 
public. This finding does support the ultimate conclusion reached by the 
Court. In other words, the absence of danger obviated the need for sum- 
mary action permitted by the statute; and left the District obligated to 
proceed in accordance with applicable regulation. 
It is pertinent to note that the District has, since the Mattingly case, 
elaborated the regulation there concerned so that it now covers} as well, 
party walls which are "unsafe for either the existing building or the pro- 
posed new building . . . " (Building Code, Art. 804-27 (d)). 
Even if we accept the District's view that the razing owner's damag- 
ing of the wall was controlling in the Mattingly case, that view does 
not help the District here. For the record in the instant case, at 
most, sets forth the opinion of the survey boards that the razing did not 
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further damage the wall. The record gives no hint, however, of the 
manner in which the damage occurred, when it occurred, or who was 
responsible. The Wentworths allege that the damage was caused by 

the decay and sagging of the transverse walls in the adjoining building, 
and that its owners 'were, therefore, responsible for the damage to the 
party wall (J.A. 9, par. 20). Yet the District has by its summary action 
arbitrarily acted to foreclose any determination of such issues in favor 
of the Wentworths. 


The undisputed record facts make it clear that no danger to the 
public existed which could justify the District in its summary action, 
under an otherwise inapplicable statute. Its own records reveal that 
the irregularity in the wall required only the minor repair of installing 
steel anchors (J.A. 45, entry of June 3, 1958). The boards of survey, 
although they found the wall to be in an "unsafe condition" on December 
6, 1958, made no report of danger (J.A. 11). The subsequent delay of 
approximately 8 months by the District in taking any further action 
demonstrates its awareness that there was no danger to the public. 
During this period the opinion of the boards that the wall was "unsafe" 
suffered by comparison with the results of 30 visual inspections of the 
wall by the District, which demonstrated that the wall, even with a sub- 
stantial part of its transverse support removed, showed no movement 
or other evidence that it was unsafe (J.A. 45). 


Parenthetically, it should be noted that the facts in the Mattingly 
case were almost identical in this respect. There, in addition to the 
more serious problem of the chimneys in the party wall, the survey board 
reported that the wall above the razing owner's roof (as here) bulged in 


places, so that it was several inches out of line, and that anchors had 


been inserted to hold the wall in place. The report went on to state that 
there was no evidence of recent settlement or movement in the wall 
which would indicate danger, and the Court held that the situation did 
not warrant classifying the wall as "unsafe." In the instant case, there 
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is no reason to doubt that the installation of anchors, as originally 
specified by the District in its initial inspection and report (J.A. 45, 
entry date 7/3/58), would have adequately insured against possible future 


movement in the wall. 


Finally, the District officially recognized on July 28, 1959 that 
there was no danger to the public; and, indeed, that the party wall 
appeared to be safe in its existing condition. On that date the defendant 
Dripps, Superintendent of the Inspection Division, informed the razing 
owner that he considered it safe for the razing to continue, so long as it 


was accomplished in a workmanlike manner under competent supervision 


(J.A. 18). The razing owner was, therefore, requested to submit plans 
for approval, which would show the method proposed by it to protect and 
waterproof the wall. No mention was made in the letter of any need to 
repair the wall. 


At this point, then, it is clear that in the District's own view the 
problem was no longer one of an unsafe wall; but rather of the completion 
of a razing operation. In this respect, the razing owner was advised im- 
plicitly, that repair of the wall was no longer a necessary preliminary 
to further razing. All that the District required of the razing owner as 
a preliminary condition was that it submit and secure approval of its 
plans to protect and waterproof the party wall. In this, the District 
stated no more than the regulation required of any razing owner, when 
it applies for a permit to raze a building involving a party wall. 


At this point, the District's views and actions clearly demonstrated 
involvement only with the razing owner. In fact, no dispute then existed 
between any of the parties. The District was advising the Church that it 
was free to complete the razing, in accordance with regulations, of a 
building which had been left partially demolished, open and unguarded 
for more than a year. To such proceedings the Wentworths were, of 


course, strangers, with an interest only in seeing only that the party 
wall was properly safeguarded and waterproofed. 
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It was the razing owner's answer to the letter of Mr. Dripps which 
created the "dispute" in this matter (J.A. 22). In its letter of August 11, 
1959 it advised Mr. Dripps that "we do not believe it would be wise for 
the Church to proceed as you have proposed." It, then, went on to "urge 
that the District . . . proceed immediately with whatever work is deemed 
necessary." Acting solely upon this "urging" of the Church, the District 
then undertook its arbitrary proceedings as a volunteer against the Went- 


worths, which resulted in the razing and rebuilding of a safe and useable 


party wall. 


As the District seems to deprecate in its brief its ability to enforce 
its regulations, it is significant that the Church's response did not set 
forth a refusal to proceed with the razing in compliance with the regula- 
tion, nor did it contest the applicability or validity of the regulation's 
provisions. It is clear that the Church merely expressed a desire to 
have the District assume its burden, because it might encounter later 
difficulties. 


We cannot conceive that the District, acting through Mr. Dripps, 
acted thereafter in any other role than that of an unauthorized, volunteer 
agent of the Church. When Mr. Dripps purported to "reconvene" the boards 
of survey, over the protest of the Wentworths, in order to create the color 
of authority for the District's completion of the razing operation, he did so 
in violation of both regulation and statute. 


The statute makes it plain that the superintendent of inspection 
(Mr. Dripps) must first believe the questioned structure to be unsafe, 
before he may initiate the summary action provided for. The exchange 
of letters between Mr. Dripps and the Church, heretofore referred to, 
makes it clear that Mr. Dripps, to the contrary, then believed the wall 
to be safe, and the opinion of the boards of survey to be erroneous. In- 
sofar as the safety of the wall was concerned, only the Church raised a 
question, and that was solely a conjecture as to future conditions that 
might arise once the razing was continued. The "reconvening" of the 


15 


boards, then, was not for the purpose of confirming Mr. Dripps' belief 
in an existing danger; but an attempt to give new validity to an opinion 
to which he no longer subscribed. 


Faced with the refusal of the Wentworths to participate further 
with a survey board, Mr. Dripps was required by the statute to partici- 
pate personally in a survey under the statute. This he failed to do, and 
thus avoided committing himself further on the record as to the safe 
condition of the wall. 


We can find no authority which supports the "reconvening"| of 
boards of survey which had eight months earlier fulfilled their function 
by filing their report (J.A. 11). The boards were first convened for a 
single, limited purpose, and clearly became, with the filing of their 
report, functi officio. And it seems extremely questionable that the 


"reconvened" boards (without a representative of the Wentworths) could 
really serve with that disinterest demanded by the statute, where their 
prior judgment, since proved wrong by the passage of time, was involved. 
We think it significant that the "reconvened" boards ignored any discus- 
sion or comment upon the lack of movement in a wall which they had 
declared to be unsafe almost a year previous, even though the wall had 
been without any transverse support. The brevity of this second report 
indicates that the primary purpose was to confirm, and not to reconsider 
(J.A. 90). 


Throughout, the District has demonstrated an almost callous 
disregard for its regulations. From the outset it has displayedja 
single-minded purpose of burdening the Wentworths, regardless of its 
regulatory provision to the contrary. Even after it knew that the wall was 
a party wall, and that the razing owner's representation in the application 
for a razing permit was false, it continued its demands upon the Went- 
worths that they alone make repairs to the wall (J.A. 50-52). In the face 
of the Wentworths' resistance to this unlawful demand, and the obvious 
fact that the wall was quite safe, the District agreed that the Church 
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could safely complete the razing. But, because the Church found it 
more convenient to have the District complete something which the 
Church had unlawfully begun, the District complacently submitted to 

the Church's "urging." It arbitrarily pushed aside the clear mandate 

of its own regulations to proceed against the Wentworths under color of 
an inapplicable statute. In this manner it accommodated the Church and 
attempted to lay the basis, with its notice to the Wentworths of November 
6, 1959, for an assessment against their property of some yet undeter- 
mined part of the cost of such expenditures as the District, in its sole 
discretion, might make, (including, as it developed, the tearing down 
and rebuilding of the party wall). 


The Wentworths are concerned primarily in this litigation with 
the corresponding duties and obligations which they and the District 
owe to each other. They have no dispute with the Church. However, it 
seems pertinent to observe, in answer to the District's innuendo that 
Article 309-03 was, somehow, unenforceable against the Church, that 
the District never attempted enforcement of its provisions against the 
Church. The record shows that the District never demanded observance 
from the Church. It "proposed" that the Church complete the razing 
(J.A. 18). When the Church merely demurred that this might prove too 
troublesome, the District obliged by dropping the matter (J.A. 22, 67). 


How can the District doubt the Church's compliance with its 
regulatory obligations, when the District never could bring itself to 
trouble the Church with a direct demand for its compliance. We have 
no reason to believe that the Church would defy a lawful order of the 
District. In any event, the means which the District has of enforcing 
its lawful demands are certain and effective. As the trial court was 
advised (J.A. 85),' recalcitrants are subject to criminal prosecution 
(Sections 109, 109-A, Building Code). In addition, the Act of April 14, 
1906 (34 Stat. 114; Title 5, D.C. Code, Section 313; Article 101-08, 
Building Code), provides for the District's performing the necessary 


work, where the property owner has failed or refused, after notice, to 
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correct any condition which violates the District's regulations. /The 
razing of the Church's building, if the Church refused to complete it, 
could have been accomplished under this statute by the District, and 
the cost assessed against the Church's property as that "on which such 
condition existed or from which such condition arose." 


The absurdity of the District's proceeding under the Act af 1899 
is demonstrated by its demands on the Church and the Wentworths that 
they "make the party wall safe." No mention is made in the notice to 
the Church of the need, or necessity, for completing the razing of its 
building; although this was clearly the only situation which required 
action, in the opinion of Mr. Dripps, when he wrote his letter of July 
28, 1959 to the Church (J.A. 17). Obviously, this was a placing of the 
cart before the horse, for any problem which might involve the party 
wall, arose only out of and because of the Church's attempt to raze its 
building without preparing the plans and procedures required by the 
regulation. 


Finally, the judgment of the trial court enjoining appellants from 
proceeding under its unlawful notice to the Wentworths that they repair 
the party wall within ten (10) days, did not enjoin the assessment or 
collection of any tax, in violation of Title 47-2410, D.C. Code. The 
Wentworths filed their suit within the ten-day period to enjoin the 
District from pursuing its unlawful demand upon them, and from execut- 


ing its threat to do the work itself at their expense. The suit, then, was 


primarily concerned with unlawful activity which had no direct/connec- 
tion with any vending assessment or tax, and the injunction prohibited 
only such activity. That the injunction declares illegal the demand upon 
which the District had hoped to base an assessment against the Went- 
worths' property, and has actually prevented it from making such an 
assessment, does not bring it within the intent of the statute. The 
District's expenditure of funds in completing the razing for the benefit 
of the Church, during wuich it has seen fit to demolish and reconstruct 
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the party wall in its entirety, cannot be characterized as other than 


wilfull — in the face of the Wentworths' pending suit and the obvious 
absence of any danger to the public. 


CONCLUSION 
The judgment of the trial court should be affirmed. 
Respectfully submitted, 


ALEXANDER BOSKOFF 


615 Perpetual Building 
Washington 4, D.C. 
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tion which was not submitted to this Court during the original presenta- 
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There hag been no intervening decision by this Court or by the 


Supreme Court of the United States which establishes a rule inconsistent 


with that upon which this Court based its decision of March 2, 1961. 
‘ | 
The opinion of this Court rendered on March 2, 1961, is clear 
and unambiguous and needs no clarification. Any questions regarding 
apportionment of the cost of making the party wall safe are for the con- 
sideration of the Court below on remand. 
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ALTERNATIVE, FOR CLARIFICATION 


John B. Wentworth and Hazel H. Wentworth, appellees, by their 
attorney file (I) this petition for a rehearing pursuant to the provisions 
of Rule 26; and, in the alternative, (II) move for an order clarifying this 
Court's decision as to the issues which remain on remand to the District 
Court. 


The grounds asserted by appellees are as follows: 


2 
I. PETITION FOR REHEARING 
A. The Church's Appeal: 


1. In its opinion (page 6, par. 2) the Court writes: 


Thereupon the court entered summary judgment against 
the District and the Church, adjudging the notice and 
directive of November 6, 1959 to be null and void and 
enjoining the District and the Church "from any further 
proceeding thereunder against" the Wentworths. The 
District and the Church have appealed. 


2. This is a clearly erroneous statement of the proceedings in the 
District Court and of the orders there entered. Appellees" brief in No. 
15,831 and the Joint Appendices correctly set forth the facts with clarity. 


3. Each appeal involves a separate order. The District appeal in- 
volves the order of Judge McGarraghy, dated March 9, 1960 (J.A. 90), 
which enjoined the District from further proceedings against appellees. 
This order did not name the defendant Church. The Church did not appeal 
from this order, but from an order of Judge Youngdahl, dated April 12, 
1960 (J.A. 97), which dismissed, with the Church's consent, its counter- 
claim for damages against appellees. Judge Youngdahl's order did not, 
as the Court states, enjoin the Church from further proceedings against 
the Wentworths; nor did Judge McGarraghy's. 


4. Judge Youngdahl's order did not dismiss the Church's cross- 
claim looking to a declaration that the wall is not a party wall; nor did 
Judge McGarraghy's. Indeed, Judge Youngdahl's order (paragraph 2) 
implicitly recognizes the continued existence of the party-wall issue as 
raised by the Church. The order of this Court, therefore, instructing 
the District Court "to reinstate the cross-claim" demonstrates |its 
confusion as to the facts. 


5. Accordingly, it is clear that neither order, or both, purported 
to dispose of all of the claims presented by the parties. In such circum- 
stances, as the Wentworths pointed out in their brief (page 7), Rule 54 (b) 
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of the Federal Rules of Civil Procedure unambiguously provides |that 

the order of judgment, "however designated," is merely interlocutory 
and not appealable, unless the defeated party procures inclusion |in the 
order of the specified representations by the trial judge. 


6. This Court until now has had no difficulty in applying this Rule, 
and in Pons v. Republic of Cuba, No. 15,861, decided on March 9, 1961, 
in which Judge Burger participated, it cited with approval its prior 
decisions on the Rule. Its decision not to dismiss the Church's appeal 
here simply cannot be reconciled with the clear language of the Rule 
or this Court's prior decisions on the Rule. 


7. Finally, this Court unwarrantedly reverses a trial judge who 


has entered a clearly intended interlocutory order with the Sakae 


consent. (J.A. 98-99). The Church's brief contains no denial that it 

did not agree to the entry of Judge Youngdahl's order, or that its agree- 
ment was not predicated on its avowed decision to await upon the results 
of the District's appeal (Reply brief, page 2). But the record is} not 
silent, it speaks clearly in the Church's colloquy with Judge Youngdahl 
(J.A. 98-99), and in the Church's failure to act under Rule 54 (b) for 


inclusion of the necessary representations prerequisite to appeal. 


8. Litigants are not customarily permitted to so “play fast and 
loose" with the trial court. cf Pettit v. Doeskin Products, Inc. (CA 2d 
1959), 270 F. 2d 699. They may not change the scene upon which they 
have invited the trial judge to act his part, and thereby cast him into 
error. The order of Judge Youngdahl should be affirmed on the 
authorities cited in appellees' brief (page 8). 


B. The District's Appeal: 


1. The Court's decision is based upon the following erroneous 
assumptions, as stated in its opinion at pages 5 and 6: 
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The Wentworths at no time by any appropriate proceed- 
ings sought to review or set aside the findings and con- 
clusions of the boards of survey. They bottomed their 
case solely on the contention that the District was not 
lat- 
in 


authorized to proceed under sections of the Code re 
ing to unsafe structures where a party wall involved 
a razing operation was found to be dangerous. 

In the first place, "appropriate proceedings" to review the conclu- 
sions of the Board of Survey are available only in the District Court. 
The only exceptions to this long acknowledge jurisdiction of the District 
Court are those decisions or orders of agencies of the District which 
have been specifically classified by Congress in Public Law 755, 83d 
Cong., Ist Sess., 11 D.C. Code §772. In these cases only, and the instant 
case is excluded therefrom, the Municipal Court of Appeals has been 
given exclusive jurisdiction to review. If the Court, therefore, seeks to 
question the propriety of seeking review in the District Court, jas the 
Wentworths have done, it ought to spell out its views. 


Secondly, the Wentworthe~—aving properly enlisted the jurisdiction 
of the District Court, clearly placed in issue the validity of the boards' 
conclusion that the wall was unsafe. In their verified complaint they 
alleged (paragraph 12) that defendant Dripps [Superintendent of the In- 
spection Division, whose opinion that a structure is unsafe is a prerequi- 
site to the institution of proceedings under 5 D.C. Code §501], "having 
determined from periodic inspections that there had been no movement 
in the party wall since razing had been halted . . . advised the parties 
that defendant Church could proceed with the razing of its building, in 
accordance with safeguards prescribed by the District ase to the 
provisions of Article 309-03 of the Building Code, hereinbefore referred 
to. By letter, dated July 28, 1959, defendant Dripps confirmed|this oral 
advice to plaintiffs and defendan®@Church. A copy of this letter is attached 
and made part hereof as Exhibit C." 


Further, in paragraph 19, the Wentworths alleged: 
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The party wall, although out otf plumb, was safe and secure 
prior to the unlawful razing carried on by defendant Church, 
as evidenced by the inspections carried out by the District 
prior to said razing and by the lack of movement in the 
party wall since the razing has been halted. Upon information 
and belief, the party wall is presently in a safe condition, and 
the sole threat to the safety of the wall has been occasioned 
by the unlawful partial removal by defendant Church of the 
wall's transverse supports, and its further removal of such 
supports. 


Finally, in their prayer for relief, the Wentworths requested that all 
defendants be directed "to remove, and to cause to be removed, expedi- 
tiously the partially razed structure now maintained by defendant Church 
on its premises, with proper and necessary safeguards and repairs to 


the party wall, in compliance with the provisions of Article 309-03 of the 


D. C. Building Code." 


Clearly, then, the Wentworths challenged the conclusion of the 
boards that the wall was unsafe, and hindered the completion by the Church 
of its razing. In this they relied upon Dripps' own opinion, as set out in 
his letter of July 28, 1959 (J.A. 18). During the argument before Judge 
McGarraghy on the cross-motions of the District and the Wentworths, his 
attention was specifically directed to Dripps' letter and the Wentworth's 
contention that the wall was safe (Tr. 24, 27). 


There was no dispute on the facts, as distinguished from the con- 
clusions to be drawn, between the District and the Wentworths.| Before 
Judge McGarraghy were the reports of the boards, Dripps' letter, and the 
record of the 40 inspections which preceded his letter and upon| which he 
based his opinion that the wall was safe for the Church to proceed with 
its razing under Article 309-03. Although Judge McGarraghy did not 
specifically refer in his opinion to the safety of the wall, he did) state that 


"the controlling procedure under the circumstances of the instant case is 


found in Article 309 . . ." [underlining added]. 


The "circumstances" before Judge McGarraghy certainly included 
Dripps' letter and his opinion therein stated that the Church could safely 
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proceed to fulfill its obligations under Article 309. It must be assumed, 
in reviewing his decision, that Judge McGarraghy relied on all the un- 
disputed facts in the record. 


We do not contend that the Court is powerless to decide that the 
record facts are insufficient to support a finding that the party wall was 
not unsafe within the meaning of the statute. But we do contend that it is 
error for it to decide, as it seems to have done, on the record before it 
that the wall was in fact unsafe. This factual issue must be tried in the 
District Court, where it has been appropriately raised and preserved by 
the Wentworths. 


It is certainly true, as this Court writes, that the Wentworths 
"bottomed" their case, as did the trial judge his decision, on the authority 
of the District to proceed under the statute rather than the regulation. 

But the Wentworths, also, bottomed their case on facts and one of these 
was that experience, as shown by 40 subsequent inspections, had proved 
the conclusions of the boards as to the wall's safety to be erroneous; and 


that Dripps [whose opinion that a structure was unsafe was the sine qua 
non of the statute's applicability] unequivocally acknowledged the wall's 
safety in his letter of July 28, 1959. Additionally, John Wentworth raised 
in issue the question of the wall's safety in his affidavit filed in support 
of his motion for summary judgment (J.A. 80-82). In this affidavit he 
states that on or about October 3, 1958, which was approximately four 


months after the Church had been instructed to suspend razing jon the 
basis of a District inspector's report, dated June 3, 1958: "Install 
Channel iron to hold wall" (J.A. 45), he and his wife applied for and re- 
ceived a building permit after District inspection of the party wall 
apparently satisfied the inspectors of its safety. 


Even if this Court determines that these undisputed facts/do not 
warrant judgment for the Wentworths, there yet remains for trial the 
issue which they evidence, i.e., the safe condition of the wall, notwith- 
standing the contrary opinion of the Boards of Survey. 
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2. The decision of this Court that the District properly invoked 
the procedures of 5 D.C. Code §501 et seq. is erroneous, because it pre- 
maturely assumes that the basic factual question - whether the party wall 
is unsafe? - has been litigated and decided. As has been demonstrated in 
the previous discussion, this question of fact has been decided, if at all, 
in the Wentworths' favor by Judge McGarraghy. A reversal of Judge 
McGarraghy's order on the ground that the regulation is inapplicable 
because the alleged unsafe condition of the wall preceded the razing, does 
not touch upon the question whether the wall was in fact unsafe. | This 
necessarily remains as a disputed question of fact which must await trial 
upon the evidence produced by the Wentworths: including the absence of 
movement in the wall for more than a year; Dripps' assessment of the 
situation in July, 1959; the inspection in October, 1959, and acceptance of 
the wall as safe, as described by John Wentworth in his affidavit hereto- 
fore referred to; and the opinion of the District inspector in June, 1959, 
that the insertion of channel irons would provide adequate repair to the 
wall where it was not plumb. 


Secondly, the Court is in error in deciding as a matter of |law that 
the regulation must give way to the statute where the alleged unsafe con- 
dition existed prior to razing. The provisions of the regulation|make it 
applicable to any exposure of a party wall which is considered ‘funsafe or 
dangerous for any reason . . ." [Underlining added]. The Court com- 
pletely ignores the existence of the underlined words, which intend to 
encompass a prior, as wellas a concurrent damage. The Court erron- 
eously ignores the relevant background of regulation and statute: the 
general language of one and the specific reference to party walls of the 
other; and, in doing so, nullifies the apparent purpose of the regulation 
to avoid the District's involvement in party wall disputes by placing the 
responsibility upon the razing owner to investigate prior to razing. The 


Court's interpretation effectively frees prospective razing ssl of 


this duty to ascertain prior to razing the existence of party walls and to 


propose plans for their protection. This Court's construction may now 
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seem a simple test to apply, but this unwarrantedly presupposes that 
there will never, or rarely, be a dispute as to when the fault arose. The 
presence of the words "for any reason,"' however, indicates that the Dis- 


trict's experience has proved otherwise. 


It is respectfully submitted that this Court has failed to read the 
Mattingly case correctly, insofar as it draws a distinction between a con- 


dition which poses immediate danger as contrasted with an unsafe condi- 
tion which poses no such urgency for repair. In the latter case, as is true 
here, the District may not elect to exercise the extreme remedy of a 
summary ousting of the owner's dominion over his property, as| against a 


procedure specifically provided for in an applicable regulation. 


The Court has erroneously identified the building regulation in- 
volved in the Mattingly case as present Article 309-03. That regulation 
is now Article 804-27 (d) of the District Building Code. 


Il. PETITION FOR CLARIFICATION 


A. With respect to the dispute between the Wentworths and 
the District, this Court is requested to clarify by appropriate 
order the right of the Wentworths to have determined on remand: 


1. Whether defendant Dripps, the present "inspector of buildings" 
identified in the statute, in fact held the opinion that the party wall was 
unsafe, when he reconvened the Boards of Survey ? 


2. Whether the party wall was in fact unsafe within the require- 
ments of 5 D.C. Code § 501 et seq.? 


3. Whether, if the party wall was in fact unsafe, its condition 
reasonably required the District to demolish and rebuilt it to provide for 
the public protection; or whether the unsafe condition could have been 
satisfactorily abated by lesser repairs. 
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4. What proportion of the reasonable cost of making the party wall 


safe, as determined pursuant to question 3, ought fairly to be charged 


against the Wentworths' property in the light of the circumstances be- 
tween them and the church? 


B. With respect to the dispute between the Wentworths and 
the Church, this Court is requested to clarify by appropriate 
order the right of the Wentworths to have determined on remand: 


1. Whether the damaged condition of the party wall was caused in 
whole or in part by the decay and sagging of the transverse walls of the 
Church building ? 


2. Whether the Church illegally, or in violation of the rights of the 
Wentworths, undertook the razing of their building without first ;complying 
with the provisions of Article 309-03 (e) of the District Building Code that 
it reveal the presence of the party wall, propose a method for securing 
its structural elements, and secure the approval of the District |thereto. 


3. Whether the Church's refusal to complete its razing operations 
as requested in Dripps' letter of July 28, 1959, violated any rights of the 


Wentworths in the premises ? 


4. What proportion of the reasonable cost of repairing the party 
wall should be allocated between the Church and the Wentworths in the 
light of all the circumstances ? 


In support of this request for clarification, petitioners refer the 
Court to the discussion advanced in support of the petition for rehearing. 
In addition, they note that they are aware that the Court has apparently 
reinstated the proceedings as they were prior to the orders of Judge 
McGarraghy and Judge Youngdahl. However, the statement of this Court 
in its opinion that the Wentworths have not sought to review "by any 
appropriate proceedings" the conclusion of the Boards of Survey raises 
the possibility that the Wentworths may be faced with objection,| when 
they seek to litigate the issue raised in their complaint as to the validity 
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of the conclusion that the wall was unsafe within the meaning of the stat- 
ute. The Court has, also, written that the Wentworths "bottomed" their 
case solely on the inapplicability of the statute in the presence of the 
regulation; and that the proceedings carried out by the District were in 
all respects valid. Seemingly, the Court by implication thus precludes, 
erroneously, the Wentworths from trying a question of fact (whether the 
wall was unsafe?) which has never been properly decided. 


The opinion of the Court is silent upon the controversy involving 
the reasonableness of the District in demolishing and rebuilding) the wall, 
when minor repairs would have sufficed to protect the public. It is, also, 
silent concerning the correlative rights and obligations which remain to 
be litigated between the Wentworths and the Church. The Wentworths 
seek an order of clarification, so that there will be no doubt as to their 
rights to have these issues litigated, free of any disabling ambiguity in 


the Court's opinion. 


Finally, petitioners submit that in the circumstances of this appeal, 


the costs on appeal should properly abide the results of a final judgment 


in the District Court. 


Respectfully submitted, 


Alexander Boskoff 
Attorney for Petitioners 
615 Perpetual Building 
Washington 4, D.C. 
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